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PREFACE. 



ri^fiUei^ttfdiWitfeoi* attended Wejlmtnfter^ 
A HaU above forty-yestrs, chiefly at the 
Estchequef Bar j but for the laft thirty years 
thereof in that court only : he retired in the 
year 1743^ and when he took leave of the 
couit^ had been many years * Poftman there. 
j His long experience in the feveral branches 
I of bnfinefs in the Exchequer induced gentle-* 
men of the ptofcflion to defire his Notes, 
j^ whkrh in his life-time, were all ot the great- 
eft part of them tranlcribedi are in many 
hands, and frequently cited in JVeJiminJier'^ 

From Ibme appreheftfions that there cafes 
might get into the prefs improperly^ and 
come out imperfe(fl, and, indeed, by the 
defire of fome gentlemen eminent in the 

i. - 

• Tbc Poftman of the court of exchequer is the fcftior bar- 
1 lifter attending conftantly at that bar, who has the privilege of 
I moving thtrt before the King's Attorney and Solicitor General, 
( and all Us Majefty's counfel. 

profcflion, 



Wa ThtVTktt ACti 

profeflion, the editor was pcrfuadcd to giv6 
dlic publick a true cojJy of fuch Gafes oniy^ 
as he author took in court vrith his owii 
hand, and are fettled and correded by him^ 
fdf rem Iu8 Notes* 



George tVtlJbfu 



AT 



V 
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•AT ♦ P. 

Serjeants Inn, 

December lo, 171 3« 



Smith V, John/on. ,. 

IF a man depafhires unprofitable cattle in his ground, heiKaU "^'^.^ ^*?*** 
pay tithes in proportion to the number of the cattle and lie ^^*^ ^ 
value of thelandy generally at the rate of twofhillings in the Hard. Z5' ^^A* 
pound ; and the fame proportion is to be obferved, if they are 
travelling cattle that come and go fncceillvely : cattle fed upon 
meadow ground after it is mowed, ihall not pay tithes, unlefs 
by cuftom. 

N<w, 14, 17 14, Sir ^tfm. 270 J*^ made Lord Chief Baron, and 
Sir James Montague made a Baron of the Exchequer. 



• At Serjeants Inn, February 26, 1715. 
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Keddington v. Bridgman. 2. 



I 



T was held by Bury and iV/Ve Barons, that a compofition by Compofition 
way of retainer by parol can be good only for one year, for Tithes, 
being by way of contract, but a leafe of tithes even for one year y^*^- 95- C'ro, 
by parol would be void : Mountague Baron, feemed to be of Ja- i37- Hob. 
opinion, that an agreement between the parfon and his pariftii- | J i*Ro.^*Abr' 
oner for years by parol would be good, though not for life, 5^. sir Wm. 
being only an agreement that he will notfue the parifiiioner for Jones 174. (^ 
fo many years for tithes. Godol. 353, 

• 363. Latch 175. 
I Lev. a4. OodoK Rep. 358, 368. Noy lat; iCro. 637, 669.% Br. Cas. Ch. i6i« 

B D E 
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De Term. Pafeba, 1716. 
* D E 

V 

Term. S. Hilarii, 



Underwood v. Gibbon. Jan. 31. 1715. 



Tithe Herbage 

or AgiflmeRt 

Tithe, by 

whom payable. 

Hard. 1 84. 

1 Bulft. 171 : 

Poph. i%6. 

% Cro. 430. 

1 Ro. Ab. . 

64' f 647. Codolp. 429,384 



RESOLVED by Bury^ Pfice and Mountague Barons, f that 
th« tithes for depafturing unprofitable cattle otight to be 
paid by the XKrcupier of the ground, and not the agiftor : and 
by Ld. C. B. Bury and Price contra Mountague, that faddle hor- 
fes iKall pay no tithes, no more than cattle for the plough and 
pale, or cattle killed fortheufe of! a man's own family, in ref- 
pedtofthe profit that otherwife accrues to the parfon from thefe. 

W. Jone« a54. aRo. Rep. 191. t Bulft. 183. 
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The fecurity is 
to pay -neither 
coftsnorintereft 
on a recogni- 
fance fdrfcited, 
which was giv- 
en upon a plea 
to an extent. 



♦D E 

Term. Pafchae, 
1716. 



Rex V. Albert. April i8, 171 6. 

AN extent iflued againft Merty Knig/a puts in his claim to 
the goods feized, and pleads to the extent. Hook and 
Scanderet were fecurity to the pleader according to the courfe 
of the court; JTifii^A/ afterwards withdrew his plea, upon 
which an order was made for the payment of the money, which 
accordingly was paid : Mr. Attorney General moved, that the 
fecurity fhould pay cofts and iniereft frpm the time the Re- 
cognifance was forfeited ; but Mr. burner and Mr. Ward ob- 
jeSed, that they having paid the fum mentioned in the i^og- 
nifance, and the condition being only to abide fuch order as the 
court fhall make, and the order that was made by the court 
being only for the principal fum, neither the principal nor the 
fecurity ought to be any further charged ; though where a 
man is bound in a bond to the crown, there intereft lliall be al- 
lowed in refpedt of the penalty of the bond, but this recogni- 

f This was fettled in the cafe of f iVi^^r v. Leman^ Nov 17, 1710. But 
in the cafe of a common, the bill muft be againft the owner of the cattle 
(if known) bccaufothe owner of the foil hat no profit by it. 

fance. 



De ^erm. S. Trinifathj 171 6. 

f autre is only a fecurity for a collateral matter. /Vr Baron 
/VfVe, if there had been judgment for or * againft the King on * P* 5 
this plea, there could have been no cofts of either fide ; and it is 
againft the method of this court to pay cofts upon extents, 
though it is allowed upon Scire /aclases by the new Aft of Par* 
Jiament. 

Per Curianiy Neither intereft nor cods ought to b^ allowed 
againfl the fecurity, no more thaii agaiiift the principal : fo the 
Attorney General took nothing by his motion. 

Rex V. Souther by and Etch ins. 5- 

^0(7r^£«J5r was outlawed and an extent irfued, and an J^^*,^^^^"*^ 

inquiiition was taken thereupon, and his hoiife and goods ^here eoods arc 
feized by virtue thereof : Etchins the landlord moved upon the feised upbn an 
Stat. 8 jfnn. to have the goods delivered to him, fuggeiling Outlawry, 
that they had been diftrained by him for rent three days before Poft PL ^8, 
the extent. ^1^* 

Per Curiam^ not the party but the King ohly is concerned 
in the outlawry, and we cannot relieve the landlord upon this 
f motion. 



♦ D E • P. 6 

Term. S. Trinitatis, 
1716. 

yunii 10, 1716, Baron Bury made Lord Chief 
Baron in the room of Lord Chief Baron Dodd 
deceafed. 



At Serjeants Inn in Chancery Lane. 
Multinsv. Pratt. June 28, 1716. 



6. 



BILL for a legacy, the |>laintiiF fet forth the fubftance of the When the Pro- 
will, and referred to it when produced: the defendant ra We of a Will of 
ibis anfwer fays, he believes there is fuch a will : when the n^»*Jg ^^ 

plaintif came to make out his proof, he offered to produce the j^^^, 
probate 1 which was not admitted, becanfe it was in the cafe 
of a real eftate, of which the fpiritual coun hath no conufance ; 

f The fame motion ytvii m^t' in Michaelmas Ttrm^ ^ov. «6, 1717, 
lietween Tbe King and JSurge/s, but ^he dcfen4ant was n«t reUeved. ■ 

B z and 



De Term. S. Trinitatisj 1716. 

and befides the defendant hath admitted only, that ther.e might 
be iuch a wJlI, but doth not know that it was executed accord- 
jng tc^ the (lattite ; other'\^ife if the admifTioh of the defendant rn 
his anfwcr had. been full, it might have been read. 

P« 7 * At Serjeants Inn in Chancery Lane. 

Aydev. Flower. June 28, 1716. 

A Vicar preferred his bill for tithe Herbage and fmall tithes; 
it wa§ objected for tlie defendant, that tithe for the de- 
pafturing of barren and unprofitable cattle may be due of com- 
mon right, but not to the vicar ; therefore it lies upon him to 
ihew that he was endowed of it, or at leaft that it hath been 
ufually received by the vicar, which would be an evidence of 
an endowmefit j as to the tithe of meadow ground that hath 
been mowed, of ^hich the vicar has had th^ tithej and after it 
is dcpaftured by unprcrfitable cattle, there is no tithe due for 
that. Note ; The copy of the Valor Benejiciorum (which was 
taken by commlflioh iit the teigri of ft». 8.) was produced, and 
it did not appear that this demand c^ the plaintiff was mention- 
ed there among the other fmall tithes. Lord Chief Baron ^wrjr 
and Mountague contra Pr'tc^ that the bill ihould be difmiifed. 

N. B. It was objected to an evidence, that he had the inhe- 
ritance of lands within the parifh (though he was not an in- 
habitant, and the lands were in the hands of a tenant) and there- 
fore his evidence would be to difcharge the inheritance of the 
lands of the tithes ; which would be fuch an advantage to him, 
as to render him not indifferent : but notwithflanding this objec- 
tion, which goes only to the credit of a witnefs, he was admit- 
ted io be read. 

Mr. Fortefcue Aland being made a Baron, this caufe Was re- 
P. 8 heard July 17, 17 17, and/^^« the * plaintiff produced the en- 

dowment of the vicar by the Dean and Chapter of Torky where- 
by the vicar is endowed de omnibus (sf omn modis mlnutts Deci- 
mis quibufcunque : and as to the Valor Beneficlorum it was faid, 
that there were other tithes not mentioned in that book, which 
the defendants themfelves admit belonged to the vicar ; and by 
the opinion of the four fiarons, the defendants were decreed to 
account with cods. 



7. 

A Vicar need 
not fet forth 
how He' is intit- 
Icd to tithe her- 
bage: and fmttll 
tithes. Hard. 
311. Stone V. 
Ludlowe. 
Hard. 130,13.1. 
3 Burn'sEccle- 
fiaffical I^aw, ' 

375. P. '9I 
HoK 295. 
a Inft. 642. 



Tha*: a witnefs 
has th^ inheri- 
tance of lands 
in the parifh 
(in the hands of 
a tenant) only 
goes to his cre- 
dit. 



IT was faid ih the Cafe of Hucls v. Phelfs^ that if a man li- 
bels ifi the fpiritUal dourt for tithes in kjnd, and the defen- 
dant in that Court pleads a modus, and the fpiritual court refu-. 
i^s that plea, a prohibition fliall go : a man may libel below 
fof a modus, or fot tithes due by cuftom ; but if the modus or 
cudom be denied, the fpiritual court cannot proceed. 



8. 
Modus. 
Codol. Rep. 
^64. Lib. If. 
Cram's C. Het 
ley 133. 13 
Cro. Car. 237 

r48. 
%. ad|. Hob. 247. 3 Keb. s^?* Hard. 406. pell PI. %\ 



At 



De fcrm. S. Trihiidils^' 17*16. 
At Serjeants Inn in Chancery Lane. 

Rex V. Peck. July 4, 171 6. 9. 

Fieri facias ifTued out of the court of Common pleas at An extent com -ss 
the I'uit of Roberts againft Pecky which Fieri facias was* to the IherifF's 
lefted 3° j^prUls, by virtue of which the Sheriff levied the goods, hands before the 
l5fc. but before the" fa^e thereof, or the return of the writ, an J^^"^" and\c-^'* 
Extent came to the flieriff at the fuit of the crown to levy the f^^g [y^^ goods 
gooda, Cs'f. of Pecky tefted 2° Mali, The flieriff returned this levied thcrcup- 
fpeciai matter on the Fieri, facias^ and like wife upon the Fx^ onwer^f9ld. 
tei^ty into the court of Exchequer in which it was faid, that. 
Peck fuit pojfej/ionatus of the goods the 30th of y^/r/7 ; upoa 
which Mr. J. moved to quafh the inquifi'tion, and Mr. F. moved 
that the flieriff might amend his return. ♦ Baron Price was for . * • p. g 
quafliing the inoiuiition, which being found by a jury, he did 
i^ot fee how the flieriff could amend it : Lord Chief Baron Bu^ 
ry and Baron Mountague were of opinion the flieriff might amefld 
his return, and an order was made for that purpofe, which was 
what the counfel for the iberiff wanted to indemnify him, in cafe 
any thing had been moved againft him }n the Common Pleas , Mod; 136. 
upon the return of the Fieri facias, AT. J9. It Was taken for Hard: s$. Dyer 
granted, that though the goods were levied by virtue of the 67.tR0.Abr. 
yieri facias three days before the 7efte of the Extent y yet thai '?7^» ^• 
Was no bar to the crown : but quare if they^ad been fold, fot ^^^jK^^t 
ihen execution had bepn executed.* 

JPcwell V. Roiinfon, " ^c 

THE Admiralty granted a warrant according to the courfe Prohibition to 
of their court to feife a fliip, and before a libel was ex- the Admiralty, 
^ibited, a prohibition was mo'ed for, which was alledged 
CO be too foon, the wafrant being only in nature of procefs to 
jbring them into court, and it not yet appearing that the Ad- PoftPl. 31^. 
miralty had no jurifdi^ion :■ but it being iniifted upon of the 
other fide, thqt it was the conftant pradtife npt tp.ejihibit any 
libel on fuch warrant, but to proceed only on the warrant, 
and precedents being^ cited of prohibitions gr;(nted'in like cafes, 
a prohibition was awarded per Lord Chief Baron Bury and Price 
contra Mountague, , ' 

Adams v. Carter. 

Olive V. The fame. «i. 

TWO informations exhibited the fame day for the ft^me rpitr Hob. laS. 
ter, both fliall be fet alide. 

B 3 DE 
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II. 

Modus, 

where too rank, 
defendaat is de- 
creed to account 
for tithes in 
kind. 
PoftPl. zg. 



Garden groifpd. 
Diffeteqt crops. 
Turnips. Afte|> 
moath. After- 
pafture. 
Godol. Rep. ' 

359- 3«4- 
t Trin. 33. 
Car. 4 Mar- 
gets V, But- 
cher. 
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De Term. Pafcba^ ^7^7* 
♦ D E 

Term. S. Hilarii, 
1716. 

January 24, 1716. John Forfe/(;ue Aland Efquire 
m^de a Baron of the Exchcquci*, 

Benfon v. Waikins. Feb. 20, 1716. 

BILL by an impropriate rcftor for tithes ; Defendant infifts 
upon feveral modus's, w/«. five /hillings per acre for wheat 
and rye. ; foiir ihillings per acre for fummer corn ; three /hil- 
lings/^ acre for meadow, l^c. The court difallowed thefe 
modus's, and decreed the defendant to account, they being 
too rank, and too near the value of the land, efpeoially when 
thefe modus's were fuppofed to commence when the land was 
at a much Icfs value^ and the money at a much greater. It 
wias faid in this cafp, that the only difference between a modus 
and a coropoiition is, that the firft is time out of mind, and the 
lafl: oiily a late agreeinent. All the garden ground in England 
(hall pay tithes for different crops ; turnips, when they are pulr 
led ought to pay tithes, tho\|gh never fo often fowed, and 
though upon the fame land. Tithesof f aftermoathfhall be 
paid, but not tithes of after-pafture, unlefs by cuftom. But 
qudBrede let Foinfs darrein^ 



♦D E 

Term. Pafcha3> 
1717. 



«3- 

fnjun&ion. 



Lamb v. Boives. May 17, 1717. 

SIR Conftantine Phipps X moved for an injunction, becaufe the 
defendant had only demurred to the bill without pleading 
or anfwering, which he aljedged was only in delay. The 

\ N<nu, 6, 1714. The like motion waspiade io a caufe between Ram 
fUld Braihury 15* aV \ the defiendaot BrmMuKy demurred to the whole bill, 
being for diiUndfc jnatters againft feveral' defendants. But the court 
(Britfl Tage iMid QiUer^J denied the. ifijpui&ion, and would not compel 
the defendsmt to argue his demurrer before the day, having beeh in no 

•^ court 



De Tirnu Bafcha^ 171?^ 

MVLTt riefiifed to grant an injundlion upon this reafon, but ordetr 
cd the demurrer to be fet down to be argued at a fhort day. 

Pierce V. Johns. May 18. m- 

BILL for an account of feveral fums of money; defendant ^ judgment at 
pleads a verdi6t and judgment at law for the money de- **7." "** f^'^P" 
manded by the bill. Per Curiam, the plaintiff cannot be ef- ^^^ "" ^"^"^^r 
topped by this verdidt^ for there i^ no fuch thing as an ^ppupel 
in a • court of equity, it is only a term of an at law ; if a bill * P. i^ 
\s preferred where th^re has been a ftated account, aadthe 
plamtifflets forth particularly one or mor^ Items that are wrong 
cfiarggd I though the . defendant may plead the ftated account^ 
yet he muft anfwer to thgfe items particularly fet . forth \\y. the 
plaint]^; and fn that cafp we often open the. account ; here 
the defendant has anfwer^ to wfeit he had pleaded to,, and 
jhai mufl over-rule his plea. 

Ridge &f Ux' iff ar y. Hudjbn &f ar. 15. . 

May 23, 

J By his will devifes, that truftees fhall fell his real ef- I^cvifc to truf- 
-^- tate, and what arifesby fuch fale fhaJl go to his daugh- ^j SemoS'cy 
ter and her iffue, and if fhe die \^ithout ifTue, then to two arifing to go to 
other daughters. Plaintiffs preferred their bill to have the his daughter 
real eflate fold, and to hayC the money arifing by fuch fale; andhcriffut, 
but the two daughters defendants oppofed it, feecaufe of the *".*\^^?i^*^ 
contingent intereft they had by the will, in cafe the plamtiff died J^cn to'two^' 
without iffue : but the plaintiff iniifled there could be no fuch o^f daughtera. 
limitation of a chattel, as tliis would be, if the land was fold: Ray. 154. p. i« 
and ^he court accordingly did decree a fale to be made ; for a Vera. 55*. 
it yrould be prepofterous to oblige the truflees to fell lands in 
order to lay the money arifing out again on lands ; and being 
the plaintiff was of age, fhe could bar her two fiffersby are- 
^covery, which this court might fave the trouble and ex-, 
pepce of, \>j decreeing this fale, and converting th^ land 
iritp Aioney. 

* Jenkins qui iam^ ^c. v. Larwcod. * P* 13 

May 31. '<^- 

SIR R(Aert Raymond mov^A upon the Stat. 13 &f 14 Car, 2, Commiffion to- 
Cap, II. fea, 29. for a commiffion to examine witneffes f^^^^^^^^" 
abroad, in Ofder to make ufe of the depofitions at the depofiti- order to* make 
ons at the trial of the caufe, though the words of thea€t are, ufe of thtirde* 

-pofitions at the 
Trial of the Caufe, 

« Jcom^ 



Hard. $0^. 
Hard. 32. 



Vide Co 
Mag. Cart« 



De ^erm. S. Trimtatisy 1717. 

*' jf commffion out of the high court of Chancery ;** but he infif- 
ted, thb beiiie a remedial law, and though it mentions only one 
Inftance, yet it flial] extend to others within the fame equity : 
as the aft which fays Jufticiarii fhall grant a bill of excepti- 
ons, has been extended to the Chancellor in the Petty Bag, and 
the Barons of the Exchequer, the ftatute of CtrcumfpeSe agatis 
fays, Circumfpe&e agatis circa res tangentes Epifcopum Norvicien- 
fem^ which Lord Coke fays, is put only for an inftance, and 
extends toother Biihops. The ftatute of Wefim. gives an ac- 
tion of debt upon an efcape againft the warden of the fUety 
and this has been conftrued to extend to flierifFs, gaolers, fcff. 
though onl^the Warden of the //rrt is named. Lord Chief 
Baron Bury and Baron Price were of opinion that filch commi/Ii- 
bn /hould go, not upon the adt of Patliament, but by virtue of 
their original jurifdittion ; Baron Forfefcue Aland^ that it might 
go, even upon the ftatute i Baron ATwif/tf^tf^difTenting inboth. 



Pt 14 



♦ D E 

Term. S. Trinitatis, 



Rexv. Oliver. June 2f, 1717. 



X7. 

fL*an'%*ut^o T^ ^^^^ ^ * diftrefs for anjr duty to the crown, the perfon 
the crown" thc^ Adiftrtincd cannot replevy/ no more than in the cafe of a fee 
Party diftraioed farm'; and if he does, an attachment fhall be granted for this 
cannot replevy, contempt, Oliver a conftable, who was fined by the commifli- 
bncrs of the land-tax, and difthiined upon, replevied : but 
fuacy he was difchargedof this contempt by the a€t of pardon. 

Rex V. The Tenants of Lord Derweniwaier. 
July 10. 

MR. Solicitor General moved upon the ftatute for appoint- 
ing commiflioners to inquire into forfeited eftates of per- 
i the rebellion ; the commiflioners having certified to this 
court, that the defendants were pofTefled of feveral lands for- 
feited, that they did not difclofe them according to the diredi- 
on, and within the time limited by the ftatute : *' There was 
an affidavit of the commiflioners figning the certificate, and like- 
wife a copy of the attainder of Lord Demuentiuater, and therefore 
he pow moved for Exchequer procefs againft them, <viz. a Scire 
facias. But per Curiam, the claufc relating to the certificate is 
' applicable 



18. 



How the court 
of Exchequer 
proceeds upon 
the certificate 
pf commifSo- 
pert to inquire 
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De Term. S. Triniiaiisy 1718. 

ftpptii&able only where the tenants commit wafte, Gfr . but by the 
claufe of not difcldfing, &ff . the forfeiture vefts in the crown 
without office, and you may take the fame method as for lands 
forfeited for treafon. Baron Forte/cue Alandy ^fciri facias is 
always grounded upon a judgment ; and if we ihould allow it 
on' this certificate, it w.ouldbe giving judgment that the tenants 
had forfeited two years value, an^ jhe naore proper method 
would be by information ; and they would not permit the cer- 
tificate to be inrolled f . 

Reynel v. Rogers. July 17. 19- 

J^ETNEL preferred his bill againft Rogers for tithe of hops ; A compofition 

J^ the defendant iniifts upon a compofition ; plaintiff fays he [^^dewrmt^^^ 

gave notice to determine the compofition } but being the com- as to part"*and 

pofition appeared to be for all fmall tithes, and the noticie to continued as to 

dttermind dniy as to hops : the bill was difmiiTed, becaui^ you the reft, 

cannot determine *a' compofition as to part, and let it continue » Sid. 443. 

as to the reft J. S.n'*- '°^' 

Salk. 4I4« 
1 Ley. .44. Carth. 10. Raym. 14. Yelv. 94, 131- 

* P. 16 

* Pettifer v. James. July 19. . ao. 

A BILL was preferfed by a widow for her moiety and wi- A wife divorced 

dows chamber, according to the cuftom of the city qf L?|^^" r * j j. 

Lofiiion J defendapt infifts in his anfwer, that fhe was divorced ^ forfeits 

by fentence in the fpiritual court a Menfa iff TAoro for adulte- her right to 

ry, and therefore that ihe ought not to be intitled to her cufto- her moiety and 

marypart : Lord Chief Baron Bury was for the plaintiff; but widows cham- 

by the opinion of Price, Mount apue and Fortefcucy Barons, the hcr» which ihc 

1 -11 \'r 'IT a * n • r • i /i • L Ml IS othcrwife ID- 

bill was difmiifed i and Price laid fhe comes \yith a very ill grace ^j^j^j ^^ |,y ^hc 

into a court of confcience to be relieved in this cafe ; that the cuftom of Lon- 

Civilians were all of opinion that Mrs. Sayer had forfeited her don. Hob. i8fe. 

right to the adminiflration by liying in aduhevy with the mur- 3 Cro. 90R. Dr. 

dererof her huft)and, and pari yatione the widow here fliould L't^R '104, 

forfeit her right to the diftribution. * ' *^' . 

f By a fubfequent Statute 4 Ceo, on fuch certificate the court of E]^- 
chequer is to proceed as on an inquifition ; and vpon Mr. Solicitor Gene- 
ral's motion on fuch certificate, June 13, 1 7 19, the court drder^d a Scire 
facias^ as upon an inquifition found. 

\ It was faid by Baron Pricey it is time enough to give notice to 
determine an agreement for a compofition before the reaping of corn, 
;^Dd picking hops, but not alter. JF>^, 19, 1717. 

D E 
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** Offiej V. Whitehall. 

At what time it ^TiHIS Diftin^ion wa^ taken, that if a man libels in the fpl- 
18, or 18 not too J[ jnyx^A court for tithes in kind, and the defendant below 
a p>ohiWtion.°'^ fuggelfc, and faiifts upon a modus, there tlic fpiritual court has 
Ante PI. 8. no'^jurifdiflion to try th^ podus, their method of trial of pre- 
fcription being different from ours ; but if a man libels for a 
modus, and the defendant admits the modify (be fpiritual court 
may proceed in that caufe ; but even in the firi^ ;cafe, if they 
permit them to proceed to fentence, they com/e« tfun^ too late 
for -a prohibition, being it i$ pro defedu Triationis only ; but you 
are never too late, where i( is /ro defedu JurifdiS^is. 



Lib. 1. Bp. of 
XVinten. i Sid. 
a$i. March 73. 
7. Salk. 548. 
Mdd.i^z. I 
Sid. 6;,4S32, & 
II. I P Wm, 

477,^57- 
^Terin Rep.- 4^4. 

ai. 
Bill below dig- 
nity of courts 

* P. iS 

IS. 



IF a bill be preferred for a matter pr fum beneath the digni- 
ty of the court, it may be difmiifed as well ppon mption as 
by demurrer. Per Price BiLTon^ iVw. 15, i7f7t- 

* Dodor Shane V. Heatfield. Dec. 15^ 

Bill £Dr trcafure /TpvHE plaintiff brought his bill for treafure irove within his 
frov* jsfmjfl*-.^ j|_ . manor, and to difcover what was foiind : the court 
faid the l>ill was proper enough, as to the difcovery, but he 
could have no relief, becaufe he might bring an action of tro- 
ver; and the bill was difmilfed with co(b. 



trove difmiired 
with cofia, 
Poft. Pi. 45. 
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Tithes 
and beans 
and planted in 
rows are fmall 
tithes. 



In Domo ProcerAm, Jan. 24, 171 7. 
Nicholas V. Elliot. 



of peas JLfATTHElV N1CH0L/1S clerk, vicar of Shalford, in Hila- 
uis fet '*'^'^ ry term lo* Anna preferred his bill in the court of Ex- 
chequer againft Elliot the farmer of the impropriate reftory 

f Where there is a fraud, or it is a complicated matter, the bill iKrill 
be retained^ though the fum be never fo (mail. 

(among 



De Term. 5. Hilarity 17x7. 

(among other things) for the tithes of geas and beans ; and al- 

fo preferred his l?ill in the fame court afterwards againft jiuftcn „. , ^ • » 

Efquire, the impropriator, and had a decree for the fame, ^^Burt, Jun7 

though it was infifted by the defendants, that the vicar was on- ,',^ ^^\^^ poft. 

ly intitled to the tithes of peas and beans f fet and planted in a Bro. P. C. 31. 

rows and ranks, that have been hoed and weeded with the 2. Eq.ab.734. 

hand, where the ground has been turned with the fpade, as ^•*' 

well in open fields as in gardens i but not where they have been 

fet in rows and ranks, and hoed and weeded with the hand, 

where the ground ♦ has been turned only with the plough : from * P. ao 

this decree there was an appeal to the houfe of lords, and i( was 

there affirmed 24 Jan. 1 7 1 7 . 

Smith V. RoocUff. »5- 

THE 8arons were of opinion, that a modus, of one fhilling Modnstoo rank, 
in the pound for pafture, according to the value of the 

land, was a void modus, as is alfo a modus of one^ Shilling m Ante PI. 12. 

the pound according to the value of the rent. ^^^ ^^- *46. 

Bate V, Spracking. Feb. 18, 171 7. *^- 

TT was decreed by the court, that no tithe fliould be paid of jj * ^ * 
■■• hop-poles, that tithe milk ought to be every tenth meal, and poles,' Milk, f 
that in all cafes where you do -not make out fome cuftom, Ro. Abr. 644. 
you muft pay according to the :{: canon. Mr. Ward Quoted Godol. Rep. 
the cafe of Chitty v. Reeves, in Scaccario, Term. Trin. f Jac. 4i4.i^Sid.i83, 
1687, wherein it was refolved, that || tithes of hops are not to ^^^^^ ^J^ pj/' 
be paid till after they are picked, and before they are dried, ja3.Dodfon v. 
every tenth meafure. Oliver. 

3 Com. Dig. 99. 

* At Serjeants Inn, Feb. 24. * P. 21 

7'he AUorney ' General v. MeUiJh. a;- 

UPON a feifure of bullion in a /hip at P(7r//wow//;,thedefen- Bullion fcifed 
dant claimed property to the value often thoufand pounds; |? * ^*P» ^^^ 
§ Mr. Attorney General moved, that the defendant might be claimine pro- 
put to {wear to his property : but per Curiam, though before pgrty to die 

-\Jfuare if the quantity or place of fowing will alter the nature of the ("^ul- ^^^^^ 

tithe. 3 Z«r. 365. fweMtlTit.** 

\ ^mre as to this. *^^*^ '® *^ 

I The tiLhing of hops was fettled in the caufe of Blift ▼, Cbandier, 

TTerm.S, Mich. Nov, lO, lyao. 

And a modus may extend to hops or clover /^though of late hrought 

into Ettgland) if the modus coters all fmall tithes, j FeiU,. 6l, % Cro, 

116. Telv, Green 9n^ Aujliit, Lutiv, lOJi, i Keb^^%o, 
^ The like motion was attempted in the cafe of Ailen t» Cooper y De* 

cemher S, 1 7 18, but denied. 

the 
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the pepper aft, 8® vfw/*. y^^. 76. it was ufual to make them 
' fwear, yet fince, there has been *no inftaiice of it (but where 
there were f two claimers, and then the fecond was to fwear)j 
therefore they would not oblige the defendant in this cafe, 
thpugh the Attorney General produced an affidavit that the de- . 
fendant 5yas in mean circumftances, which was fi^me reafon for 
fufpeftinga fr^ud. 

Parker qui tarn v. Ajlon* Feb. 24. 

THE court was moved for a writ of appraifement and deli- 
very for a ihip loaded with fait, that was fcifed but ten 
days before ; for though it was not within one reafon for grant- 
ing writs of delivery,' <ii/e. Delay of profecution, yet it was 
within another, " that the goods were perifhable ;** but per 
Curiam^ we will not grant a writ of delivery, which is difcreti- 
onaryin the court, 'and there is reafon tp fufpeft this fhip waj 
going to Goitenhurgk, 

Ationymous. 

IF there be a general demand for tithes, and a general replica- 
tion pvt in, if the plaifttifF upon the commiffidn gives notice, 
that he will proceed only as to fucb and fuch particular mat- 
ters, it is as well as if the demand had been abridged in the re- 
plication, (ftdqu^re.) 

^^y ^S> ^7^?* Sir Frflfff/V Pi?^^ made a Baron of the Exche- 
quer, and Baron Forte/cue Aland made a Judge of the thing's 
Bench. 
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ITftM the defen- 
dant may, or 
may not move 
to diimifs. 



ib 



Anonymous. June 14, 1718. 

IF a replication is put in to an anfwer, and a commiilion is ta- 
ken out, and the depoiitions returned ; fo long as thofe fie- 
pbfitions are in being the defendant cannot move tq difmifs^ 
whatever delay the plaintiff is afterwards guilty of, but (ie imuft 

f There were two claimers of bullion, but tlje court refufed to make 
eitljer fwcar property, but pat the laft to (hew caufe 'why his claim 
Ihdilld not be dlfchvged. Ribinfon qui tarn v. Fcrlvelt and TrefcOyMay 

31- 17*8. \ 

z\: fet 



De X^rm. S. Trinilatis^ 1718. 

fet the caufe down to be heard ad requijitionem defendentis ; but 
if he fuppreffes the depofitions upon the delay of the plaintiff 
after, defendant may move to difmifs for want of profecution. 

Elliot V. Davis. June 16, 1718. ^'' 

INTEREST upon a bond was decreed to be paid, although Tntcrcff exceed- 
it exceeded the penalty of the bond. >"» penalty of 

a bood dccreedw 
Cafetio Pari. i^. Sir And. Corbet's C* lib. 4. i Chan. Ca. 471. i»tf. Hard. 135^ a Vern. 

* Dudds v. Billings. June 17, 1718. * P. 24 

3*. 

IT was faid by Baron Price in this cafe, that witnefles who Witneffct not 
have been examined upon the firft commifllon, cannot be 'w»" cxami- 
examined upon a fecond to the fame matter without leave of "*^*' 
the court. 

Harri/on's Cafe. June 17, 171 8. 33. 

THIS dsiy Harri/on^ who was deputy to Mr. M^aw the Wntofprivi- 
foreign oppofer, was allowed his writ of privilege to ex- ^^^^' ^^* ^^^' 
empt him from ferving the office of conftable. ^^^ ^^ €¥.233. 

I Mod. 22. 

Rexv. Gibbons csf Ux\ June 21, 1718. 

IT was faid in this cafe, That \^ an Extent iffues againft A. An immediate 
who is indebted to the crown, and B. upon the inquifition extent, when 
is found indebted to A. upon the return of that inquifition, and >^"*°1^* 
upon affidavit made that the money in 5's hands is in danger 
of being loft, an immediate extent IKall iffue againft B, 



Rex V. The Archbijhop of Canterbury. 
June 26, 1 71 8. 
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A Man who lived within the liberty of the Archbi/hop of Eftreat in what 
Canterbury was fined by the Judges of Oyer and Terminer ^*^ ** " amen- 
in Southwarky for a mifdemeanour in court, which fine was °^^^ ^^ °°^' 
eftreated, but no notice was taken in the eftreat of what place 
the man was j * therefore Sir Confiantine Phipps moved that the * P. 25 
eftreat might be amended by adding the place where the man Lane 90.^ 
lived, that the Archbiihop who had the grant of the fines /fl« Bromley's cafe. 
integre tenentlum quam mn integre tenentium ivfra^ l^c.J might 
come before the foreign oppofer, and claim this fine by virtue 
of his grant, and faid, that a man had been indited and fined 
in EJex^ which fine was eftreated here, and fuch an amend- 
ment made upon application i but to this it was faid, t/iere was 

an 



3^. 
Proof of a^tf- 
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an ad(ittion.inthe indictment, which was a guide to the courts 
being a record to amend the eftreat by ; but here is a record 
for the king, and nothing but an affidavit of the^ other Hde 1 
and the court refufed to do any thing in it upon the motion. 

Woodcock V. Smith. June 26, 171 8. 



T'^^inftSlfn A ^THOUGH at law they hold a parfon or vicar to the 

mnd'indiiAion^" -*^ proof of his admiflion, inftitution and induction, and 

not required in reading the^rticles, yet per tot' Cur\ we never do in equity, 
cecity. 

Rex V. Barlow. 



37. 
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Value of the 
tithes to be af- 
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39. 

Exemption 
from tithes, 
how to be laid. 



pER Bardn Moittitague^ if a man traverfes ah inquifition, the 
-*^ ufual courfe of the court is to take fecurity to the value 
of two years profits of the land, becaufe in that time it is inten- 
ded the right of the crown and party will be determined. 

♦ Baily V. Peajly. July 8, 1718. 

BILL for tithes, the defendant ftood out till a fequeftration, 
and the bill was taken pro confeffo : it was moved for the 
defendant, that upon paying the cofts, the value of the tithes 
might be afcertained, and reduced either by the taxation of the 
matter, or by the oath of the plaintiff himfelf, as was done in 
the cafe of Crojtnan and Goodrich, Hil. Term, 2^ ^ f Jac, 2^\ 
But nota, there was a confent in that cafe ; and the court now 
would make no other rule, but that the plaintiff fhould iliew 
caufe why he ihould not confent to give his oath to the value . 

Benning v. Dowce. 

THIS was a bill for tithes, the defendant infifled that the 
lands where, fcff . were part of the Homeftall which is 
part of the Bifliop of London s palace, and therefore exempt 
from payment of tithes, but did not lay it perfonally in the 
bifhop ; and this was allowed by Lord Chief Baron Bury and 
Baron Price againft Page, to be well enough, becaufe this ex- 
eoiption goes along with the^ lands; although it would have 
been better laid by way of formal prefcription as at law ; that 
the Bifhop for himfelf and his tenants have time out of mind» 
tie. And as to lands belonging to a monaftery, they muft fet 
forth how. the prefcription is, but where the land itifelf is ex- 
empt, it is difcharged, in whatever hands it comes ; and by 
the opinion of two Barons againft one (abfente Mountague) the 
bill was difmifled. 



DP 
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Scott qui tarn v. CafwelL Oct. 23. 

SEISURE of afhip with fugars was in July laft after the term, 
the goods being perifhable, the profecutor confented that a 
writ of appraifement and delivery fhould go out in vacation 
time, the defendant giving fecurity ; this term the information 
came in,, and the court was moved for a new writ qf appraife- 
ment and delivery, and that the old appraifed value fhould be 
returned upon the new writ of appraifement, which being by 
confent was granted, although regularly the writ of appraife- 
meat and delivery cannot iffue until the information is in. 

Abthorp &f aP v. Jennings. Oft. 25. 

MR. Booth moved for an injunction on a Dedimusj and 
that it fhould extend to (lay proceedings in the Bifliop 
of Elys court (until anfwer) where the defendant, as re6lor of 
Gambliga in Camhridgefliirey * libelled againfl the plaintiffs his 
pariiliioners for all lorts of tithes, and upon alledging that 
there were feveral modus's, the proof of which would arife 
out of the anfwer, the motion was gi anted, (^od mta) but 
the rule was difcharged Nov. 28 following f . 
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fcndant*s coftj 



F to a bill for tithes the defendant doth not fhew a Tender At what time a 
before,' or make it in the anfwer, the plaintiff is intitled to Tender of 
account, although the value be never fo fmall ^ if there ^il^Z^^l"" ^^^^ 
hath been a Tender before, and a Tender is alfo made l)y the 
anfwer, the defendant faves his cofls ; if the Tender is only by 
the anfwer, he mud account with cofts. 

Seymour v. Rapier &f Foreman fe? al\ 



43. 



Nov. 



i7^ 



BILL for an account of the teftator's perfonal eflate ; defen- Devifeof ftock 
dants in their anfwer infifted, that the teflator had devifed £„ trade, what 
to them all bis ftock in trade, and that his book debts, cafli^ it extendi to^ 
bills and money in goldfmiths hands which was applied to the 

^AHtntf dneral ▼, SUrhy, jtpril o.j, ijxi. Term, Fa/da, An 
anjun^on was granted to (by ptoceedings in the fpirittial court of Hid'* 

-f in TorJkJbire* 

carrying 
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carrying on of his trade, ihould be included in thofe words : 
but by the opinion of three Barons againft the Lord Chief Baron 
Bury^ nothing fhall be deemed (lock in trade but the ihop goods 
and utenfils in trade ; though Baron Price -tliought the ready 
money in the //// might come within that conftrudtion, but no 
farther. N. B. it Was ftrongly infifted on for the defendants, 
that they fhould be * permitted to prove what direftions the 
teftator gave to the perfon who drew the will, and what he 
intended /liould be comprehended in thefe words in his will; 
this was provifionally read, but no ftrefs was laid upon this evi- 
dence by the court. 

Shcregoldv. Brewjler. Nov. 2r, i7l8» 

THE plaintiff obtained a verdidl in the Common Pleas for 
thirty pounds againft the defendant, and the defendant 
had thirteen pounds cofts taxed againft the plaintiff in this court 
upon difmiilion of his bill ; the defendant profecuting the plain- 
tiff in this court for the cofts, it was moved, that the court 
would lay their bands on thefe cofts, and that fo much as they 
come to iliould be deduced out of what was due to the plain- 
tiff upon the judgment in the Common Pleas. The court made 
an order to ftay process of contempt for not paying the cofts, 
until further order j though Baron Price thought the proper me- 
thod would be to prefer a fhort bill . 

Thomas v. Williams. Nov. 26. 



BiUto 
aifetft and 
ing reh'cf. 
Ante. PJ. »3 



difcover JF a bill is preferred againft an executor to difcover aflets, 
id pray- X which likewife prays * relief, this court will grant relief 
upon fuch bill, by the opinion of three Barons againft Price. 
as was done in the cafe of Depuis v, Duke of Kingfionyjune 16 
laft, and in the prefent cafe. But nota^ in borh thefe cafes the 
defendant had joined in commiffion ; but if he had demurred 
to the relief, it feems the demurrer would have been good. 



* P. 30 
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* yohnfon qui iam v. Sowers. Dec. 7, 171 8. 

AFTER a feifure of goods, the regular fteps are to f file an 
information, and then take out a writ of appraifement, upon 
the return of which the defendant is to enter his claim, and 
then may move for a writ of delivery ; if the profecutor delays 

• May 5, 17^6, Alpot V aV v. Tbomffon t5* aF, I,ord Chief 
Baron Gilbert declared the folid diflindion, that where an executor or 
adminiilrator confelTes a liquidated debt, there Difcovery (hould dravr 
Reli:J^ alitir non. 

f It hath been ufual to enter informationf in a book kept for that pur 
pofe> btfidef filing them* 

filing 
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filing an information, or does not fue out a writ of appraifementy 
the defendant upon entering his claim in the book in the oiEce, 
may move for a ^yrit of delivery : it was very much debated in 
the cafe of Allen ^i tarn v. Convper, what ihould be called //f- 
iaj^ but no certain rule laid down ; fo alfo the fame thing was 
debated this day in the prefent cafe ; what was moft generally 
agreed to was, that where a feifure was in the vacation time, 
and there is no infotmaiion filed the term following, if they 
could have tried it that term, this would be Jejay to ground a 
writ of delivery upon. 

Walter v. Rufel. Nov. 28, 171 8. 47. 

IN this cafe it was fettled as a rule, that if there is a decree A decree Njfi 
Nijiy and at the day the defendant makes default, aiid the made abfolute 
decree thefeiipon be made abfolute ; if the court afterward up- *' ^^ ^ay pc' 
on the petition of the defendant, grants a rehearing, the defen- ^*^^^"*?J^''* *^?2 
dant fhall pay ten pounds cofts. And notay in the fame cafe tions forage-*** 
Dec. \Oy that if exceptions, which are pUt in only to continue hearing he mud 
an injimdion, are over-rulcdj the injunftion is diffolved of pay lol. cofU. 
t^iirfe without motion. Exceptions 

•ver-ruled, 
injunction is diflblved without amotion 

* Anonymous. Dec. 9, 1718. %^ 

\ Sequeftration iifued againft J. for not performing a de- ^ fcqueftration 
jf\ cree ; lands being feifed by the fequellrators, J, died ; ^"bef6re''iran 
whereupon it was moved, that the f fequeftration fhould be be moved * 
difchargedy but the court refufed it, becaufe the fequeftration difcharge it on 
was not returned, for the fequeftrators are anfwerable for what the death of tht 
profits they have received of the lands, and they have nothing P*''^> " 'o 
to indemnify them, but the authority given them by tjje fequef- p"a pi 
tration.— ^— But the fequeftration being returned, the court dif- 
charged it (as to the lands) from the death of J. 



f Iflning as mefn procefs, it determines hy the death of the party ; 
but not if in purfuance of a decree. NQta^ it binds from the time of 
awarding^ i Vern, 58, 118, t66, 248. 
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Uunb, 137, 
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Cottercll V. Chamberlain. Feb. 9, 171 8. 

J^ Cotterell fenior by his will devifcs his farm at Lrjloix)- 
•^ *Caufe^ay\ and the fto'tk upon it, to his eldeft fon, whom 
he made executor ; and devi/ed his (lock and farm at Mitcham 
to his fecond fon» upon condition that he ihould pay one hun- 
dred and fifty pounds within a year to his executor, the better 
to enable him to pay the money legacies, which amounted to 
one hundred and twenty pouhds : i^. the executor preferred his 
bill for this one hundred and fifty, .pounds, and a legatee prefer- 
red his crofs bill to have his legacy of one hundred pounds paid 
to him : And upon all the pleadings, the matter's report, \£c. it 
Speared that the plaintiff had paid above four hundred pounds, 
and that therefore his legacy of Brijlo^-Caufeiuay farm and 
(lock being a fpecific legacy, and there not being aflets fufficient 
befides, the money legacies ought firft to befwallowed up, and 
the fpecific legacies not broke into, till after : and upon this 
point the whole debate was j and at laft the ixifi-Je court agreed 
that there bought not to be a proportionable dedudtion between 
fpecific and money legacies, but that thefe ought firft to be ap- 
plied to the payment of debts ; and upon this foot there was a 
decree for the plaintiff in the original bill ; though the CJtief 
Baron feemed to think, that this legacy of one hundred and 
fifty pounds being devifed out of Mitcham farm, which was a 
^fpecific legacy, was as much a fpecific legacy as that : but ca- 
teri Barones contra. 



5c. 



At Serjeants Inn, Feb. 25, 17 18. 
Rex V. Earl. 



Extent and a 
ctmmiflion of 
bankruptcy if • 
fuethe fame day, 
the extent fhall 
have the prcfe- 



JCARL became a bankrupt upon the 26th of January 171 8, 
"^ upon the 3 1 ft of January a commiffion of bankruptcy was 
awarded againft him, and an aflignment was made by the com^ 
miflioners the fame day, by virtue o^ which the affignees feifed 
part of his goods, Wf . Earl being indebted to the crown by 
feveral bonds given as a merchant, fome of which were forfeit- 
ed, and others not, an immediate extent iffued againft him, tef- 
ted the 31ft of January t by virtue of which the iheriff took the 

goods 
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goods out of the hands of the affignees, which they had feifed .* 
not ay the meflenger under the commiflion took pofTeflion of the 
goods before the extent j but it was given up, and admitted that 
the extent bearing eqiial date with the commiflion of bank- 
ruptcy andaflignmenr, that the extent fhould undoubtedly have 
the precedence : but it was moved, in regard the extent was on- 
ly for what was due to the crown at the time of the extent, 
that it fKould be referred to the deputy remembrancer to .ftate 
what was due at that time ; for which the aflignees (who now 
moved) offered to make the crown fafe ; * but there being other * P. 34 
bonds not yet forfeited, and the extent not returned, the Attor- Extent, whc- 
ney General oppofed ifj becaufe this could not appear to the thcr it 4oc$ not 
court until after the return, and never was done without the "*^^ ^^^^ not 
confent of the Attorney General j and faid, the aflignees might **' "*^ * 
be relieved feither by bill^ or by pleading properly upon the fta- 
tute of equity, but not upon motion j \o the defendant /^r C«- 
r':afii took nothing by his motion. 

Bretherion V. Chancey. Jari; 31, '718. 51. 

IF a mih puts in his fecond anfwer, cofts are thereupon due , Cofts. 
to the plaintiff, and though the plaintiff accepts a third an- Plaintiff accept- 
f wer from the defendant, he doth not thereby waive his title to before he re- 
his cofts on the fecond anfwer, but may take out a Subpasna ccivcs coftt for 
for them. theadanfwer, 

does not waiv^- 
them. 

Bereholt v. Candy. Jan. 31, 1718. jv 

/^ANDTy anofiicer, feifed coffee on board a fliip, as if it ivas Officers of reve- 
^ intended to be relanded contrary to the condition of the nue ought *to be 
owner's bond ; he alfo feifed the fliip, and carried her to a place ^^^ *" '*** *'' 
where he could conveniently fearch her in the prefence of wit- ^ha" they do 
neffes : the owner of the coffee brought anaftion againft him in the execution 
in Banco Regis for this feifure j but this action Was removed up- of their office, 
on motion asufual, becaufe an information was actually filed for Po^ PI* 5^- 
the coffee : but an adlion being brought in communi banco againft A^j *"^ *^°"'^' . 
Candy by the owner of the fliip, it was alfo moved to remove adtion commen- 
this adtion, but oppofed by the plaintiff, becaufe there was no ced in the C. B. 
information for the ihip, and * therefore not within the rule : againft an offi- 
but by the opinion of the court, ofiicers belonging to the revenue "*"» J[?'' f**^"^^ 
ought to be fued here for what they do in the execution of their ^^^ j Zj-jJla^o^ 
offices; and although no information for the fliip be filed, yet fortheffiipbc 
a feifure is not examini4ble in another court j and in the adion yet filed, here. 

* P^ 35 

C 2 below. 
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Where a fo- 
reigner, plain- 
tiff, 18 to give 
fecurity for 
cods, a €i«pofit 
in money will 
XK)t be permit- 
ted inftead 
thereof. 
54. 

Affidan^it read 

▼eryfyiiig 

the bill, to get 

injundtion. 

ss. 

There can be 
• no decree a- 
gainft aD execu- 
tor ^c fonTort, 
Mrithout fetting 
up an admini- 
ftrator. 

S6. 

Refeifureof run 
gooda, when 
allowed. 
Ante PI. 0t. 
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below, the Jlopfmg mid fe/Jing' iv.uH be given in evidence, and 
therefore we will remove the aftionf. 

Kcr V. The Duichefs of Munjlcr. 
Feb. 4, 1718. 

BILL of difcovtry againft the defendant, who moved that 
the plaintiff being a Scot/man^ might give fecurity as a fo- 
reigner, which was allowed, and the plaintiff not being able to 
get fecurity, offered to dtpofit money ('vi^. forty pounds, 
which is the ufual fecurity) to (land inftead of fecuriiy^ but 
the court refufed it. 

Betinet v. Loggan. Eodem Die & Term. 

JN order to get an injunction, Mr. ^^r^ produceTl an affida- 
•*■ vit veryfying the allegations of the bill, which was admitted 
to be read. 

* Eddowes v. Dearie* Feb. 5, 171 8. 

JpER Curiam, there is no precedeftt in a court of equity of a 
•* decree againft an executor//^ fon Tort, without fetting up 
an adminiftrator ; for if there fliould be an adminiftrator, and 
the defendant pay the money, he would be again Kable to the 
adminiftrator. 



Tanner qui tarn y. Allfriend. Feb. 7, 171 8. 

ASeifure was made of fome fnuff in September 1 7 1 8, but 
liO information filed ; the defendant brought an adlion a- 
gainft the officer in M/V///z^/»?aj term following ; on February 6th' 
following, Mr. Attorney General moved (though there was in- 
formation then filed) that the defendant might admit the feifure 
or that the officer might be at liberty to refeife (upon an affi- 
davit the goods were run, and that when the officer feifed, he 
had nobody with him to prove the feifure) : after the motion 
they filed their information, and Mr. Ward came the next day, 
and iliewe(Hbr caufe againft ir, that it was the officer's own 

f An information was tried, and a verdid for the defendant : The. 
informermoved for a new trial, which was denied : an action was com- 
menced in the Common Pleas againft the officer for the feifure, an4 the 
court was moved, that it might be removed here, but denied, becaufe 
the officer was now out of court, and could have no prote6lion here. 
jRr Ttrm, Pafd^f May, }* ijti. 



fault 
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hvih to feife in fuch manner, as not to be capable of proving it ; 
hutheye he might have had the evidence of the coachman who 
carried away the fnuff, or of the people of the houfe where it 
was carried : and befides, they had flept two Terms, and filed 
no information 5 but notwithftanding thefe reafons, becaufe he 
would not admit the feifure, and upon the circumftances of 
Fraud, which ran high about this time, they (lopped the action, 
baron Price totis n^iribus contra ; but as to admitting the officer 
to refeifc, the court were divided. 

^ The Attorney General v. Paul^ Miller and Framp- * P. 37 

57. 
ton. Feb. lo, 1718. # 



HIS was 2ifcire facias upon a bond to export feveral goods Pica to a fcire 
to parts beyond feas, and not to reland them, and to facia? ppon a 



produce a certificate of fuch exportation; upon Oyer of the bond for th» «x- 
condition the defendant pleaded the ftatute of equity, and that go"^,'**'" * 
the goods were put on board, and that they were not relanded^ • 
but that certain perfons unknown, by force in the night-time, 
came and carried them away : to this the Attorney General de- 
. murred ; and judgment was given by M^w^o/^ Coi/r/ againft the 
defendant (as in the cafe of 7(u Mtorney General v. King) the 
^atute extending only to two cafes, ^iz, firft, to taking byjin^r 
piies^ fecond, to lofs by fea. 

iSit Serjeants Inn. Feb. 20, 1718. 

Hanking v. Gay t5f al\ 5*. 

BILL for tithes ; defendants in their anf wer infifted, that the Exemption of 
lands where, tffc, were formerly beloiJging to the Abbot land from tithct, 
of Cro*wland^ and therefore exempt ; but do not fay, that they *' belonging f 
were difcharged when parcel of the Abby lands, though not greater Monar 
one of the orders which was difcharged. (Notaj this was ftericj, how !• 
©ne of the greater Monafteries diflblved by the Stat. 31 Hen, 8.) be laid lu an 
And the defendants infifted, that* conftant non-payment was a aafwcr. Dcggt 
fuificient evidence of an ^exemption, efpecially being coupled 339* ? Tf**^*, 
with being parcel of one of the greater Monafteries: and in the ^q^' h^j, *q ' 
cafe of Collardv. Neivton^ Hit. Term, 1681, the defendant jLib. 4^ 44. 
there infifted, that the lands, fcfr. were * difcharged by bull, Dyer349.Mor» 
order, prefcription, or fome other way, and allowed to be good. ai9.Hard.3^a. 
But the Court vrtanimoufly decreed for the plaintiflF in the prefent ^^n ' «"' 
cafe, for that the proof was not full as to non-payment, and ^' 3** 
alfo though the defendant fays the lands were in the Abbot's T^^T^emu- 
Jbands, yet he does not fay they were difcharged in his hands : fter inSuflcx 
apd the Stat. 31 Hen. 8. extends only to fuch, , 1695. i Ro.* 

Abr. 654. Cr* 

^ W. Jonci 3€l. 
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Rex* V. .Fowler. Eodem Die & Anno. 



Outlawry, to 
whom money 
levied thereon 
19 payable. 

Not to the 
plaintiff in the 
a(%ion without 
the confent of 
the crown. 



T^OWLER was outlawed In a civil adtion at the fult of Peck, 
an extent iifued out againfl him, and an inquifition and a 
£evari facias thereon ; by virtue of the Levari the Sheriff levi- 
ed fifty pounds j and it was moved that it might be paid to Peck^ 
whiich would put an end to all difputes between them : although 
Fowler confented by his counfel, yet the Court would not do it, 
becaufe nobody confented for the Cmwn, and the King is inti- 
tied to the fifty pounds, unlefs a leafe had been taken out. 



P-39 
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6c. 

An extent 
binds from 
the teftc. 



* P. 40 

6i, 

Decree is never 
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iii^. 



Re:c V. Wynn £sf Parry. 

MR. Wynn diflrained corn, Wr. for rent due the firft of 
November 171 8; an extent iflued tKe 14th of Novem^ 
bery by virtue of which the fame corn, life, was feifed by the 
/herifF; but IVynn detained fo much as would fatii)fy him his 
rent; upon which Lloyd, at whofe fuit the extent iffued, moved 
for an attachment againft Wynn, being the extent, though exe- 
cuted the 14th of No'vember, was tefted the f loth of Odober-^ 
and upon this motion it was taken for granted, and admitted 
fer totam Curiam, that the extent binds from the Tefte, as was 
J-efolved in the cafe of The King ^md Tanner /Arnold. 

Geale v. Winter. 

IT was faid io this cafe, that when a caufe comes on after the 
Pojlea returned upon the equity referved, the decree is never 
Nijiy but al\yays abfolute. 

Rex V. Carr. 

Cj4RR v/as indicted at Kingjlan affifes for an aflault, and fined 
fifty pounds, which fine was eftreated : it was moved to 
difcharge this fine, upon fuggeflion that the king had fignified 
his pleaiure to the Attorney General, that he was willing tore- 
rait the fame, and that fati^faction iliould be acknowledged up- 

f ^rre, for Hard, i25, fays. That Diem ch^J^t- cxtrem" never 
bear ^efie in Vacation Time, but ftom Term to Term. 
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©n record j -diat in purfuance of M/V the Attorney General had 
ifTued his warrant to the clerk of affife of Surrey^ to acknow^ 
ledge fatisfadlion upon record, which the clerk did accordingly ; 
and^ of this a certificate was produced : But the Court too^ 
a diftindion, where the eftreat is upon a recognifance forfeited, 
gnd where upon a judgment, and laid, the Attorney General 
ihould come and acknowledge fatisfaCtton here, and they muft 
apply to him for that purpofe, before the court could grant the 
inotion. « 

Waijon v. Lindfel. ^3. 

T\{\^ Modus was infifted upon by the defendant for tithe M^dus^<;>^tith« 
milk,/ that he paid the tenth meal from the firft of May ^^{I^^^^^^IC 
inclufive, twice every tenth day at the church porch, unril jeaiqn to a 
the firft of Auguft exclufive; but this caufe going off upoa witnefs that he 
another point, no opinion was given as to the validity of* the " *** inhabitant 
modus. It was faid in xhis caufe, that it is a good objection ^^^^ P^^^ 
to a witnefs, that he is an inhabitant of the pari/li where the ^xsA^^lxAklT 
mo6\x% is iniifted upon ; and '» he is not in the occupation of on. 
any lands tithable, it lies upon the other fide to {hew it. And it lies on 

the other fide 
to fiiew he enjoys no tithable lands. Raym. 277 

* Difney iff al' v. Robert/on ^ al\ * P, 41 

BILL preferred by plaintiff, as owner of the manor of Kirk- ^r^^n^din^'of 
Jhedm the county of Lincoln, forfevera! tolls payable for JJ^^"in "plain - 
the landing of goods, Iffc. But per tot am Curtanty the f biU tiff's manor dif- 
was difmiffed, being a matter proper at law, and a decree in miffed, as being 
this cafe could be of no ufe; for it could not conclude any bp- prop" *^ 1*^» 
dy but the defendants, and it is not like a bill of peace, wfcicJi 
binds all parties, as againft the inhabitants of a pariili, or the 
tenants of a manor, in which cafes a bill fball be retained to 
prevent a multiplicity of fuits. — A bill of the fam? nature was 
difmifled in Hilary term, 1 7 1 8, between Bond and 77/^ CUy 
•/ Exeter, 

Anonymous. • 

IF a confiderable fum be due for Intereft on a mortgage, and Mortgage af- 
•*• the mortgagee afilgns over for the confideration of i^ much of^jA^** ^j,- 
as the principal and intereft come to (if this aflignment be with- ^hg privity of 
out the privity of the mortgageor) then the intereft /liall be car- the mortga- 
ried on only upon the principal \ but if the mortgagee had geor, the dif- 
ference at to 

f A Bill of the like Nature was difmiffcd at Serjeants Inn, Junt 1$, »»tc«a. 
lyi;, between Harding and Aingt, 

applied 
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applied to tlie mortgageor before, and Remanded his mon^j^ 
* P. 42 and required him to join in the * affignment, if the mortgageor 
refiifes either to pay or join, the affignee fhall cany intereft 
both on. the principal and intereft. 

66. Reed qui tarn v. Francia. 

Information for A N information was exhibited againft Francia for importing 

importing bran- ^^ brandies and landing the fame, the duty not being paid^, 

paid how tcT" ^^' '^^^^^ ^^ ^ verdid for the informer : and now Sir Con- 

he laid. ftantine Phipps moved in arreft of judgment, that the offence 

was not laid to be between fuch a day, and ante exhtbitionem hu- 

jus informationisy according to the ufual way, but only before 

the exhibiting, ^c. (though this feemed a fatal objcdibn, fays 

the reporter himfelf, yet) the Court were all of opinion for the 

informer, and gave judgment accordingly. 

^7- Rex V. Sir J. Packingion. 

Upon an extent IT TPON an extent in aid they cannot find debts without fpe- 
in aid, debts 11 cialty, but upon motion in court, if in term time, 
withoutfpeaal- ^^ "' ^ . , 

ty cannot be found without motion in court, 

^- jR^A? V. Dale. 

Stlfa ^ftr *f A ^ ^^'^"^ bearing Tefte the 4th of November iffucd againft 

fofrcht IraV '^ ^^^^' ^y virtue of which, corn and hay were feifed j 

before a'fale of ^^^ Mitchell the landlord having diftrained the fame for rent 

the goods. the 29th of Odober before, refufed to let it go ; upon which 

a Saund. 47 an attachment was moved for againft Mitchell, the goods not 

^ v^**^* '48. having been fold within five days, purfuant to the * Statute of 

J^ov^m'o^^' the 2** of IFtlHam ^nd Mary, no property was divefted by the 

I Ro. Abr. diftref^, arid they were in the landlord's hands only by way of 

^73. p.^ 8. pledge : but this being a point of law, which Mitchell was 

^yer 67. not fuppofed to underftand, and being the fheriff was negligent 

^* ' V^* 5> 9* in executing his Venditioni exponas^ the Court refufed to grant an 

"• 43 attachment. 



^^- The Earl of Scarborough y. Hunter &" aP. 

how to be laid. A ^^LL Was preferred by the Earl of Scarborough for the 
X\ tithe of fifn due by cuftom, which cuftom was laid for 
all fi/h taken at fea, and brought to land and fold within the 
pariih of Hort, of which the plaintiff was the impropriate Rec- 
3 Term. tor ; fecondly, for all fidi fold at fea, and the veflel came back 

^ep. 385, jQ ^jj^ parifh ; thirdly, for fiifh taken by the inhabitants, and 

fold at another port : although the plaintiff did not prove his 

cuftom 
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/raftom as laid in the bill, yet by three Barons againfi the Chief 
Baron an ifTue was diredled to try, whether there was fuch cul- 
tom as laid in the bill, or whether any and' what cuftom ; 
though it was faid, there never was any inftance, wh^re either 
the plaintiff or defendant infifled upon a modus, or cuftom, and 
did not prove it, that ever it went to a trial at law, it being 
effential to a modus, or Cuftom, that it be certain . It was alfo 
objected, that the cuftom was illegal as it was laid ; for if it 
is a perfonal tithe, as in(ifted upon (and as the court feemed to 
think) then a double tithe may be payable, not only in another 
port where the fiih is fold, but alfo where the fi/her inhabits ; 
to which three Barons againfi the Lord Chief Baron faid, it was 
a good cuftom for one tithe piay be paid by cuftom, ' and one of 
common rigli/:. 

* Doe qm tarn v. Cooper. 

A N information was exhibited againft Cooper for importing 
jf\ branby in uniizeable calks ; and the queftion was upon 
the ftat. 8** Ann, cap. 7. whether they fhould be forfeited, or 

J" >ay duty ; and though the ftat. 4^5 H^iU- ^ Mar, cap 5. 
jays they fhall be forfeited, or the value, yet three Barons a- 
gainft Mountague gave judgment, that they ihould pay duty. 

Knight Executrix v, The Dutchefs of Hamilton. 

ACTION upon the cafe upon an Indebitatus affumpjtty the 
defendant brought fixteen pounds into court with the u- 
fual motion, that the plaintiff (who was an executrix) iTioyld 
proceed at the peril of cofts : at the trial the plaintiff prov- 
ed, and had a verdi^ for only thirteen pounds ; and it was 
now moved, that the plaintiff fliould pay cofts, and that the 
three pounds overplus paid into court fliould be reftored to 
the defendant ; which laft part was granted : but the court 
would not make the plaintiff (being ah executrix) pay cofts ; 
but quare if the plaintiff fliould not have cofts till the time of 
)iie ruler. / 



Iffue cliredtd to 
try- a cu(k>m 
thoQgh no proof 
of It made. 



A double tithe 
may be payable, 
f9r one tithe 
may be due by 
cuftom, and 
another of com- 
mon right. 

*P. 44 
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Information for 
importing bran- 
dy in uniizea- 
ble calks. 
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An executrix 
fhall not pay 
cofts, although 
a greater fum , 
is paid into 
court than fhe 
had a verdi& 
for at the trial. 
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72. 

Upon a biil of 
revivor for the 
duty as well as 
. the coils, an ex- 
ecutor defen- 
dant ihail pay 
cofts; aliter 
when the revi- 
vor is only for 
the colU xo be 
afcertained. 
PoftPI.230. 

73- 

Venditioni ex- 
po las is not to 
iJFuc without 
motion in court. 



Sir Edw. Belaval v. Sir Edw. Blackett. 

THE plaintiff preferred his bill againft the defeodant for 
tithes, and had a decree for an account ; but before the 
cofts were afcertaincd Sir E(kjo. Blackett died ; Sir Ediju. 
Delaval revived againll the executor, and upon the queftion, 
whether the defendant ihould pay cofts, thi§ diftindlion was 
taken, that if the revivor againft the defendant had been only 
• for colb, which had not been afcertained in the life-time of the 
teftator, then the * defendant iliould not have paid cofts ; but 
here the revivor was for the duty as well as the cofts ; and there- 
fore the defendant, though an executor, ihould pay cofts. 

Rex V. Reeves ^ al\ 

TT was faid by Baron Pme in this cafe, that no Venditioni ex- 
-*- pmas ought to iifue without motion in court, and order* 
ed the rules 15° Car, 2. to be infpeded. 
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Order to exa- 
mine t« fhe cre- 
dit of a witnefs 
before publica- 
tion. 

An impropria- 
tor's predec«ff- 
for*s book ad- 
mitted as evi- 
dence of a mor- 
tuary due. 
Poft. Pl.a53. 
Quoere, if a 
lH>ok of lord of 
lord of a ma- 
nor is evidence 
of quit rcBH- 
A bailifPs ac- 
counts of rents 
paid and allow- 
tH, is evidence. 



UPON niofion ypu may have an order to examine to the 
credit gf a witnefs, even before publication paffes. 

Anonymous. 

UPON a bill by an impropriate redtor for a mortuary, 
the book of fome of the predeceffor impropriators 
was offered to be read as evidence, wherein were entries of 
payments of morru'iries, but it was objected, that although a 
parfon's book (who is only tenant for life, and therefore not 
fuppofed to enter any thing with partiality to his fucceflbr) 
may be read ; yet the book of a lay in.propriator, who has the 
inlicritance, ought not to be read : to this it was anfwered, 
that the book of a lord of a manor, who hns the fee, is admitted 
an evidence of quit rents, (fed quaere y if the bare entry of the 
lord of a manor in his book be evidence ; though a bailiff's ac- 
counts, where it appears the rents have b'^en prtid and allowed 
in the account, are admitted as evidence.) Ter Curiam ^ let 
the book be read. 

C-* 1 C 
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^'^■' John/on v. Elleker. ' ^J- 

An affidavit 

WHERE a mart prefers his bill to have difcovery only of muft be ann««r 
deeds, and (having the counterpart) to have the deeds cd to a bill for 
^ftabliihed, there he ought to annex an affidavit to his bill, *^j^*J?T!J5^ 
that he has not the * original deeds, nor any other perfon in *J ^^^^^ only,^ 
tnift for him, or elfe it is caufe of demurrer : but if there is ^y^^^, plaintiffhas 
relief prayed, as well as a difcovery (as where the heir prefers not the origi- 
e, bill againft a mortgagee to have a mortgage deed delivei ed nal deeds, is^c 
«P, iuggefting the fame has been farisfied, and that he has ^"^^ jf^^^jf 3^! 
loft the counterpart) there is no need of an affidavit. davlf is n*ot *nc- 

ceffary. 

The Dutchefs of Hamilton v. Fleetwood. * P. 47 

77. 

WHERE, upon exceptions to an anfwer, the court are e- Exceptions are 
qually divided, the exceptions are over-ruled of courfe. ;^hc'c^rt i^ 

equally divided. 

The Bijhop of Esceter v. Trenchard &" aV . 78 . 

TN a bill for tithes, the defendant, as to fome of them, infifts '^^°*^? ^^^^^m 
•*• upon a modus, but admitted others, which he had not paid, ^"^[^^ed after" 
and having omitted to make a tender of them by his anfwer, he anfwer. 
tipon motion obtained an order, that he might be at liberty to 
pay fo much money in lieu and fatisfadion of all his tithes not 
fcovered by the modus, together with the plaintifFs coft to that 
time, and the plaintiff to proceed at tlje pei^il of cofts. (But I 
Jjelieve this was by confent.) 
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Peploe V. Sivinburn. Oct. 26, 1719* 79- 

IN this cafe the queftion was, who fbould have the preference Creditors by 
,tobe paid by an executor, a creditor by judgment at law, ji»dgnient at 
or a creditor by decree in a court of equity : Sir Edivard Nor- J^^s'b "^de?rcc 
$heyy who was counfel for the judgment creditor faid, that it j^ cqmty fhall 
was never taken in the court of Chancery, that a decree ibould be paid equally 
be upon an equal foot with a judgment at laM', though it by an executor, 
fhould with a pocket record, as a recognifance, iSt . The Ba- "without any 
pwjwere divided in their opinion, and no judgn:err vasgiven pJ*"crence. 



De Term. S. Michaelis^ ^7^9- 

in the point at this day j but in Hilary term following it was; 
decreed, that the judgment and decree creditors fliould "come 
in and be paid equally. Fide z Chan. Rep. 193. i Chan. 
Rej>.. 194. I Le'v. 155. JofephzTi^Motty in Cane' coram LoT<i 
Keeper /^r/V/^.' I Z»fo«. 155. 



Baldwin qui tarn v. 
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80. 

Amendment of T}ALDIVIN made a feffure of tea upon the nth 0^ November^ 
an information. -^ and exhibited his information the fame day, in which it 
was alledged, that between fuch a day, and the day of exhibit- 
ing his information, the tea was imported, &ff . This would 
have been bad, for the day of the feifure would have been ex- 
cluded, there being no fradlipn of days j but upon motion the 
court gave them leave to amend and to make it the 1 2th. 



! Salk. 325. 
Comyns' Rep. 



81 



New writ of 
* appraifement • 

Poft PL a6i. 



Evans quiyiam v.— 

UPON a feifure of a parcel of fnufF there ifTued a writ of 
appraifement 5 the glppraifors appraifed it at two iliillings 
and (ix pence per potind, which was a ihilling per pound more 
than it was worth 5 therefore the officer now moved for anew 
writ of appraifement ; for if it was^ not really worth fo much 
as appraifed at, it would undoe the officer, for he muft pay the 
king's moieiy according to the appraifed value : and the courf 
ordered the appraifors to ihew caufe. 



82. 

Information, 
^nd verdid for 
defendant, in an 
adion againfl 
the informer, 
he ihall be pfir- 
jmittcd to give 
in evidenccjthat 
there was a pro- 
bable caufe for 
makiag the fei> 
iure. 

^* P. SO 



Bill V. Robin/on. 

AN information was exhibited upon a feifure, and upon the 
trial there was a verdiQ for the defendant ; therefore 
the defendant brought an adlion againft the informer for this fei* 
{mxq fine aJtqua prohabTi caitfa -, upon the trial of this- canfe be- 
fore * Baron Price at Wincheftery he would not permit the de- 
fendant to go intothe evidence given upon the trial of the infor- 
mation to prove the probahilis caufuy becaufe he faid, it would 
be arraigning that verdidl : but upon a motion for a new trial, 
the Lord Chief Baron Bury and Baron Page (ahfente Mwntague) 
were clearly of opinion, that M/zr evidence iTiould have been 
admitted, and made no difference (which was much infifted on) 
where the a^ion was tried before the information and where 
after ; and it would not be arraigning the verdift on the infor- 
mation ; for that there was a wide difference between a ilridi 
legal caufe, and a probable caufe ^ and a new trial was granted.' 



J ones 



DeTerm. S. Micbaelis^ ^1^9* 
Jones V. Clement &f Hughes. 



«3- 



UPON a motion for an attachment it wasfaid, by the courts CommifGoners 
that commiffioners of rebellion not pnly might, but ought to ^^^n f^ ^akg 
take a bond as a fecurity from the defendant to appear, where fecurity. 
it is upon the ordinary procefs of the court, though a fetjeant at 
arms could not in that cafe : but where it is upon an attach- 
ment or contempt of an order of the court, l^c, there they 
ought not to take any fecurity, but to have the body in court 
at the day of the return of the commiffion of rebellion. 



Johns V. Stafford. Nov. 14. 



84. 



70Hm exhibited his bill againft Stafford to eftabliih a decree Puhlication of 

relating to a difpute about the right to mills aAd the wa- ^Id depofitions, 

^1 J • 1 • I'll •• n 1 r /• L I where refufed 

ter running to them ; and jn his bill (tnter al ) lets forth, that ^^ ^^ granted. 

in king Charles the fccond s time the city of Exeter preferred Poft PI. 148. 
their * bill againft the now defendant's father ; to which the * P. 5 1 
then defendant put in his anfwer, and there were depofitions 
taken, to which he refers ; that caufe abated by the death of 
one of the parties before the hearing ; and the defendant mov- 
ed that thefe depoiitions might now be publifhed to be made ufe 
of in this caufe, and infifted, that though the caufe abated by 
the death, and was confequently out of court, yet that the 
plaintiff, by referring to them in his nov/ bill, had in effect re- 
vived the fuit : but Lord Chief Baron Bury^ Price and Page 
(ahfente Mountagiie) were againft the order for granting publi- 
cation J and the defendant took nothing by his motion. 



Naniink v. FarwelL Nov. 



17- 



8^. 



UPON an action brought againft an olHcer for a feifure ahf- ^ new trial 
que prohahili caufa, there was a fpecial verdi<fl figned by granted after 
the counfel on both fides ; but fhe Attorney General notwith- a fpecial verdict 
ftanding moved for a new trial, and obtained it : although it figned by couu- 
wasfaid by the counfel oil the other fide, that there never was ^^^^ "' 
any inftance that a new trial was granted after a fpecial ver- ^nd! 340. 
diA which 13 ^ign^^ by counfel . 



Mellijh V. Arnold. Nov: 20. 



86. 



IN an adion brought againft an officer for a feifure ahf que pro- Newtrialgran- 
habili caufa^ a new trial was granted, becaufe the jury threw ted for mifbc* 
up crofs or pile, whether they fliould give the plaintiff three haviour of 
hundred pounds, or five hundred pounds damages, and the ^^^ J^^^* 
chance of five hundred pounds came up. And notey the court 
now made a rule, that Middle/ex juries at Niji frius fhall be 
aid in court. 

Nota^ 



p. 5a 



Condemnation. 
Q^ ivhether it 
may be given 
in evidence 
without plead- 
ing fpecially. 
Hard. 195. 
Carth. a;. 



88. 

Infants, how 
toaffign purfu- 
ant to Hat. 
7 Ann. 
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89. 

BilldifmiiTed 
for want of 
parties. 



SO. 

Reverfioncr 
permits leiTees 
of tenant for 
life to build, 
&c. their term 
ihall be fuppor^ 
ted in equity, 
I Vern. 325. 
Rep. of Ca. in 
equity, fo. 85. 



De Term. S. Michaelis^ ^i^§^ 

* Noia, the affidavits moved upon were made by perform 
who heard the jurymen talk of the matter; and the jurymen 
did not think fit to make any affidavit to clear themfelvesi fo 
a new trial was granted. 

Carter v. SaywelL Nov. 24, 1719. 

f^ABStER bought a parcel of goods that were condemned 
^ in this court, and thefe goods were afterwards feifed, and 
upon the trial of the information of feifure of thefe goods^ 
Carter y who was then defendant, gave in evidence a condem- 
nation in the Exchequer court i which Mr. Attorney General 
faid ought to have been •pleaded ; and upon this a cafe was 
ftated for the opinion of the court f. 

Duppa V. Briddley iff Horn &* Mewman. 

THE method in the court of Exchequer is, where an in- 
fant is to afllgn purfuant to theftature 'j^ Antne^cap. 19. 
X A petition is drawn in the name of him who craves the bene- 
fit of the adl, and upon that it is moved by counfel on his be- 
half, chat the infant may aflign, and counfel is to confent for 
the infant : but the court refer it to the deputy to (late al! mat- 
ters, and upon his report they make an abfolute order ; and fo 
it was done in this cafe. 

* WhijVer V. Webb ^ al\ 

BILL for a redemption ; the defendant in his anfwer fct5 
forth he was only a truftee for v^.— this was objefted to 
the plaintiff at the hearing, that the Ceftuy que Trufi fliould 
have been made a party, and he might have amended, this being 
difclofed in the anfwer ; and for this reafon the bill was dif- 
miifjd. 

Anonymous. 

THIS was cited by the court as the courfe ofihe court of 
Chancery, <viz. That where tenant for life makes a 
leafe for years, the lefTces apprehending that the lefTor had a 
power to make fuch a leafe certain, lay out great fums in im- 
provements, and he in reverfion flands by and lets them go on, 
without giving notice that the leffor was only tenant for life, 

t In ilfiVi&.Term, 1721. Per Page and Mountague 'B2lyo\\s^ it mud be 
pleaded ; per Price Baron, that it may be given in evidence without 
pleading it. 

\ I think (fays the reporter) it is now done upon motion without pe- 
tition. 

that. 



De Term. $i Hilarity ^7*9* 

that the court of Chancery has, in fuch cafe, decreed the leflee^ 
the rfemainder of the term after the death of the tenant for life. 



B 



Jones V. Langham. Dec. 12. 9'- 

ARON Brkey it is not regular to refer the bill for fcanda! Scandal, 

after the anfwer is come in. ^°^^ ^^* 387- 

* At Serjeants Inn, December 14. # p. j^ 

Frazer tff al\ v. Moor. 91. 



UPON a bill to redeem it appeared by the plaintiff's own Poffeflion for 

/hewing, that the defendant had been in uninterrupted 34 years good 

poffeflion above thirty-four years, and no incapacity was pre- ^ff**"^ * ^^ 

tended ; for which reafon the defendant demurred, and the «^vern°'!ti5? 

demurrer was allowed by /V/V^ and P^z^f Barons contra Lord 377. avent.' 

Chief Baron Bury f . 340. 
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-T " ' ■ ■ ■ " . . .. ■ — - ■'- • " , ' 

Smith V. Wat/on^ Lajfels^ Jenkins &f King^ ^ ^ 

e contra. Feb. i, 1719. 

CJ^ Clogie being indebted to IVatfon by judgment agrees to af- Agreement to 
-* • fign over a leafe which he had, io Watjon, as a fecurity ^'^^V ^^*^n' ,, 

/•I'll A irr r l a ' eT r^ . Whether it fliaj 

for his debt, ^ndPVatfon thereupon agreed to give T. o. a de- be carried into 
feafance for twelve months ; T. C. fcnt his leafe to fVatfotty execution a- 
and a letter fpecifying this agreement to a fcrivener, with di- gainft an cxc- 
redtions to draw an afllgnment and defeafance purfuant to this <^"^"^ 
agreement ; but before the fame was executed 7*. C. dies, hav- 
ing made his will, and Ph. Laffels his executrix, who before 
any notice of this agreement affigns over the intereft of the faid 
leafe to Jenkins and King m truft for herfelf, and then for them, 
who were all likewife judgment creditors ; Watfon preferred 
his bill againft Lajjfelsy Jenkins and Kingy to carry this agree- 
ment into execution. Baron Price was of opinion this was a 
writing within the ftatute of frauds and perjuries, and fuch a lien 

•f Dean ▼. N99tb Ttrm. fofchay May ^) lyti. 

upon 
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upon T. C. that» as if he had lived and re&fed to perfeA the 
fsud * agreement, a court of equity would have obliged him to 
do it ; lo they ought like wife to oblige the executrix and her 
afiignees to execi^te the fame : but Chief Baron Sufy and Baron 
Page (abfente Mountague) though they thought this^ letter a 
writing within the ftatute, and that it would be a good lien upon 
T. C. himfelf, and even upon his executrix, yet Jenkins and 
King the affignees, had not only as good a title in equity as the 
plaintiff, but had alfo by the affignment a title at law too ; fo 
they could not decree them to execiite the faid agreement. 
Nota, Upon Smith* ^ originaJ bill the queftion was only, whether 
Watfon ihould deliver up the writings. 

94. Holden qui tarn v. Broad. 

Informer dic« OT^HE informer Holden died pending the information, and 
pending the in- J upon motion the court gave leave to make a refeifure. 
formation; 

Lady Granville &* al\ Commoners of Epworth 
V. Ramfden £sf aF. Jan. 25. 

BILL was preferred to eftabli/h the plaintiff's right to com- 
mon, and to fet afide feveral former decrees 5 the fdefen- 
dant demurred to the whole bill ; for if there was any error in 
the former decrees, they" ought to have brought a bill of review, 
and not do it in this method ; and the demurrer was allowed. 



^S. 



Bill of review, 
when it ought 
to be brought. 
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Bill by a wo- 
man who rtco- 
vercdin dower, 
for mefn pro- 
fits. 

aCa.C])an,i34, 
a C. R.ia59. 



• JDelver v. Hunter. 

A Woman recovered in dower, and brought a bill for the 
mefn profits ; Serjeant Bridges fur the plaintiff cited a cafe 
o^ Dean v. IVade, in i Chan. Rep. large odtavo, and % Chan, 
Rep. Coventry v. Thynn : but per totam Curiam the bill was dif- 
miffed ; for even where the hufband dies feifed, there fhall be 
no mefn profits until demand, as per Stat. MertoHy Co. Lit, 32, 
33. But if the hufband does not die feifed, as he did not in 
this cafe, the wife can have no mefn profits ; and befides, it is 
admitted the plaintiff is in poffeffion, fo may have remedy at 
law, if fliehas any right to mefn profits. 

Roe ^ al\ V. The BlJJoop of Exeter. 



IN a bill to eftablifli modus s, thefe were infifted upon, and al- 
lowed ; firft, for every cow having ^a calf, for the tithe of 
the milk and the calf feventeen pence. 2dly, for every" milck 

Cyder. Hoard apples. Fire wood. Fniit, herbi, 

COW 



Modu»*9 allow- 

cd.PoftPl. 144. 

Milch cow and 

calf. 

Milch cow without calf, heifer and calf. 

rootSy and other gi^rden ftulT. 



th teriA. Si Hilar U^ 17 tg. 

to^ iuJlked witlioat a calf, felevcn pence for the titKe of the 
imHc. jdly, for everv heifer, thefirft jear flie has a calf, thir- 
teen pence for the^mifk and <ra1f j liiefe payable 2X' Michaelmas, 
t— For everj hogihead of cydermade of apples ^rown in the 
parifh, eight pence. For hoard apples, a penny.— For fire- 
wood fpent on the farmj an hearth penny.- — For fruit, herbs^ 
roots, and other garden ftuff, a garden penny -^-^For a colt a 
penny ; thefe payable at Eafter, ^ p _ 

Rex y. tale. ^^• 

MR. Paunufoot was afipointed cafliier of thfe citcife by A bond taken 
confiitution from the comnaifTioncrs of the excife j he in the name of 
employed Sir Matifu*w Kir^ood to pay the niohey he ihould ^^ caflXt / 
tetum into bis hands to the crx)wn^ and took a bbUd from Sir ^j^^ ezAte \% 
Matthtw^ and Mr. Yale as his feeurity, in the pefaalty of forty good, 
thoufand pouads, for the payment of the 'mohey to the etow^ ^^^ ^1- 
and m his own private account : KifwooJ broke^ .^jrud aii exOfcnt 
iffued againft him, and B./tire facias was brought agairifl TV^/ron ^ ^^^^ ^ 
his bond. {Nota, if Tide's bond had been for the jpayment of ^ Lev. 1^5.* 
money, an immediate extent might have gotie againfl him.) 1 Vent, a 7a. 
Upon the pleadings to this Sctre facias there was a demurrer a Vent. a(Sa. 
and it was atgiied on the behalf of 7/i/^, that the bond t^keh bf, ^^^ ^'^k 
Pauntefoot was void in law j becaufe, firft, he was not a com- ^^^' '^^ 
miffion officer, only conftituted ca/Kier without eXprefs autho- a Stra.xi32. 
rity (which he ought to have had) td take fuch bond, idly, it 1 156. 1182/ 
is againft the rifle that any tradefman fliould be am>ointed cafliier. 
to any farmer, JiT^. jdly, this bond is an oppreffion to the fub- 
jeft 5 for by the ftat. 33 Hen, 8. body, lands and goods are lia- 
ble. But mtey November 23, 1720,/^r opinion* toUUs curitpy this 
bond was adjudged to be good* 

Kennet qui tarn v. Lloyd. Feb. 12. 99- 

INFORMATION upon a feifure of a quantity of tobacco j - . . 
verdid/ro ^er' : it was objeOed in arreft of Judgment, that J^^^ '^fcmc'nt 
the information was the i6th of June, the writ of appraifcment ^at*^befdre 
the 17th, returnable the 17th, and the indenture of appralfe- thfe^ritofap- 
ment the 1 5th, which was befote they had any * authority 5 |jfaifcrtctit, 
and writs of appraifement are a necefTary part of the information which was ke- 
upona feifure ; and if this be void^ there is no value at all fet ^q*^^* 3[on* 
upon the goods, and the courfe of the court has made it necef- / p ^' 
fary ; befides the a6l of tonnage and poundage, dircdls the ' ^^ 

moiety of the rate to be anfwered to the king, which fhews Butquasrc.if 
there is a neceflity for a valuation : there is a diflinflion indeed not amendable. 
between B. feifure and a Devenerunt ; upon a feifure the gene- Difkindion bc- 
ral words are fufHcient, becaufe the return of the appraifement ^^een a fciiurt 
makes a fufficient certainty (but is wanting in this cafe); but y"t* 

D in ' , 
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iij a DrvenerUftty which is the crown's adtion of trover, there 
muft be greater certainty, having nothing elfe to help it. Not a, 
the court leemed to thinK this was amendable. 
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Stat, cf limita- 
tions. 



Modus, al- 
though it be 
pleaded, yet 
quantities and 
-values mult be 
fet forth. 



* P. 61 

103. 

Iflues fet by 
c^mmiffiion of 
fewers difchar- 
gedon motfoD. 



The Dean and Chapter of Wejiminjier v. Sir 
Thomas Crofs &* /^/MMay 14, 1720. 

VHE ftatute of limitations was pleaded to a bill of difco?e<^ 
ry, but it was over- ruled. 

Gumley v. Fontleroy. Eodem Die. 

BILL by a vicar for tithes ; the defendant pleads that the 
plaintiff employed a perfon to colled the tithes, and that 
he the defendant paid the colledtof five pounds, and does not fet 
forth quantities and values ; fo the plea was over-ruled with 
cofts ; for this court i^ever admits a plea, even of a modus, to 
cover the difcovery of quantities and values, becaufe the defen- 
dant may die before they go to examination, and then tithes 
lying only in the perfonal knowledge of the party, there would 
be no way of coming to the knowledge of the particulars : 
and the cafe in Hard, was denied, and it was faid it had often 
been fo. 

• Rex V. Bijloop &* ar. May 20. f 

MOVED to discharge iifues fet by commiffioners of fewers, 
alledging they had no jurifdi6tion by the ftat. 33 Hen. 
8. cap. 5. becaufe this was only a bank thrown up by thefea ; 
and ordered them to fhew caufe, on notice to the clerk of the 
fewers 5 though it was doubted whether this could be done by 
motion, becaufe it was a judgment of commiflioners ; and no 
certiorari would lie originally to remove their order. 



tiP#x V. Flanders^ May I a, lyai- 



Jordan 



[ 



Jordan v. CoUey &f aP. May 23. ,03, 

BILL by a redtor for tithb-wood in the pariih of UttU Wen- Tiih« wood, 
locke in the county of Salop^ as it had been time out of whithet dnc of 
mind paid in that parifli, a^inft the defendants, as vendees of Sir «<>»»«> «8^^' 
iViirtam Forrefier ; the defendants in their anfwer fay, that no 
tithe had been paid for this coppice-wood called Holebrook cop* 
p'cej when felled before^ and that they never heard that any 
tithe or modus had been paid for wood in that pariih. It was 
ifiiifted upon for the defendants^ that dthe-wood was not due ^ 
Je communi jure, and tlierefqre that the proof lay upon the 
plainttflT, and. that it was only founded upon a canon in Biihop 
o/ritf/flr^s time, jfnno \J £</. 3. and therefore the defendants Linw. Prov. 
need not alledge any prefcription or cuftom by way of ezempti' 190. Cro. 
on : but it was anfwered for the plaintiff, that occupiers muft Car. Norton 
always fet forth an exemption. And /fr ri/rrViJw, the defendants ^^^^^' I^r. 
ought to have ihe wn fome *exemption ; and there is no infbnce, ^ p ^' ** 
that a pariih can prefcribe in non decimando for tithe-wood ; 
wilds and hundreds are upon another coniideration. But mta "^ 

(fays the reporter himfelf) though the defendants were decreed 
to account, I do not find that it is yet certainly determined> 
that tithe- wood is due dt communi jure. 

Tarrotb v. Seys.. May 24. se,».ar«ion. 

No new one to 
T TPON a comrnifllon of fequeibation, the commiiHoners fe- be granted be- 
\J queftered fome live cattle, which not being fuiEcient to fore the firil he 
anfwer the debt, it was moved for leave to fell thefe cattle, but returned, 
denied, becaufe the commiflioners had hot retuhied the com- 
million ; but when that was done, and it appeared what they 
had fequeftered, and the value as fo much in part of the debt, 
then for the remainder a new fequeflration ihould iffue, and a 
vemStioni exponas to fell the goods fequeftered upon the 6r(l. 

lOf. 

Rex V. Robinfon. May 25. wh«.«.e.-- 

tent hat been 
A N extent iiTued agamft the defendant fo long ago as 3® fV. long dormaaty 
£\ 3. and an inquifition was taken thereupon^ but no procefs proccfiupon it 
iffued againlt him, becaufe' there Was a formei- extent againft J^uil be moved 
him ; but that being now fatisfied, Mr. Foley moved, that pro- *•""' 
cefs might liTue upon this laft inquifition ; for it was fettled in 
Chief Baron JVar£s time, that upon dormant extents no procefs 
ihould go without motion in court, and it was now granted, 
unlefs caufe. 



D ^ " Frazer 



DeSerm. 5. Triniiatkf 1720. 
]o§? * Frazer Jtdtninj/iratfft y. Mofire. May 27* 

AdipjiiiArator 1^1L>L. by an adfinmidrator ; the defendant demurs, and tht 
^^jff. IW -1-^ demurrer is. allowed, and the bill is difmifled whh cojls^ 
co^ m .^im^y. ^^^ ^ f^ f^^^j ^^^ ^ ^^ conftant cborfe in equity, fer ioeam 
curiam* 

"''^' ^i tarn v.Jackfm. May 30* 

brfcv'^ra^^^^ "W/^^^^ ^^^^ ""^ feveralfeifures by feveral pcrfofts, atid 

foni not a- W the whole does not amount to one hundred pounds^ it 

moimtiDgto is allowed that all may be put into one writ of appi^ifement^ 

lool. iB»y,>e and one ihformatiofi finly may be exhibited in the ilames of 

put intp 0,1c ui- all the perfons feifmg, for the feveral mattets feifed* 
forifiatia^only. ^ *' &• 
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^^'V Hart V. King, June 28. 

kution. Pica TJ ILL for the difco very of a perfonal cftatc mgainft z^ admini- 

that it ought •*-' ftrator, apd ifor a diftribution ^ the defendant in his anfwer 

not to be made fets forth the perfonal eftate, but as to the diftribution pleads 

Tfter intJfti[t\''i ^^*' theinteftate died but in MarcA laft, and therefore by the 

death over- ^^^' **• ^^^' ^' ^^f- ^^ ^^^ ^^^ obliged to a diftribution until 

rule4( the year was expired : but by the opinion of the Lord Chief 

Baron, Price and Page Barons, the plea was over-ruled, and 

ordered to ftand for an anfwer, with liberty to except (in which 

cafe no cofts) Mountague Baron dijfentiente. 

*^^ ' White V. Roberts. July 6. 

Bf error A WRIT of error was brought in the houfe of lords upon a 
iinft bc^^ -^ judgment in Scacc' ; the parliament was prorogued, and 



Writ of error 
to the 1 

lords mnft be i ■ ^ • i * f . . • "^ ' 

tranfcribedin ^'^^^ execution was taken out upon the judgment here, and 
i4dayi,orit ^^^ money levied: the Attorney General and Mr. Fazakerly 
it no fuperfcde- moved to fet this execution afide j for though the parliament 
as, if the parli- 
axncBt be prorogued. 

was 



Di Term. & Triniiath^ 1720. 

♦ was prorogued, yet the writ of error continued in force, and * P. yJ- 

Gonfe^uently it is a fuperfedeay to the execution ; but upon Poft PI. 115. • 

hearing ferjeant Chesjhire on thfe other fide, and infpedling the Modj^ j^B^. 9, 

order? of the houfe of lords, whereby it appeared that the writ ' S*** *^* 

of error flioqld have l>£eb tranCcribed within fourteen days, ^'•y™- 383. 

which , was not done in this cafe : The courv thought it not 

reafgnable tohgng up the party, but thac he ought to have the 

benefit of his execution, h?iroT\ Mountague dffent'iente. And the 

cafe of BooJ V. GoJfrey^^m Hilary term, 1710, was cited, ra Hood v. 

which cafe there was Judgrpent h an ajjumpfity in Trimty term Codfrcy 

before, and 2l fieri fac as ifTued, and then a writ of error was Hill. Tifm^ 

brought in parliament; the p^rliameot was diffolved in ^ep- 17 10, 

tember following ; then a fejlaium fieri facias iflued and was ex*» 

fcuted, which was fetafide, becayfe the /^<7/i/iw^^rf7/zf/^^^ '. \^ ' 

grouii4ed upon the fieri facias^ which was certainly fuperfeded 

by the writ of error. But nota^ this prove* tliat an original 

execution might well be taken out after the ^itfolution of the 

parliament. 

Binjlead v. Coleman. July la. i^^ 

THIS diftipclion was laid down upon the ftatqte of frauds and Equity will not 
perjuries, that where there is a whole agr^ment by pa- fupply a Defed 
rol, and part of it is executed, a court of equity will decree a in » written A- 
fpccific execution of the whole, for the ftatute of frauds (fayi ^^^^^\ ^ 

the Chief Baron) does not extend to that : but where there u r!!lf7;!f .* *"' 

, ' . . , .... leitea m it. 

an agreement by writmg executed, you cannot come by evi- 
dence to fupply any defied in that agreement^ ivfuch was inten- 
ded to be part of that agreement, hut not inferted in it ; for 
that would be to evade the ftatute of frauds, and introduce niore 
perjury. The whole court were of the fape opinion. 



Clark V. Uajhwood. July 13. 



B' 



\ILL for the tithes o.f the rcftory ofCarfingtonin the county of Exemptionfrom 
' Oxfiord, particularly of the coppice-wood called Burleigh- '^'^^^^ where 
nxfjod ; and the plaintiff derives his title from the leffee of the Ante PI. c8 
dean and chapter of Chriftcii^rck : the defendant infifls, that Hicks v. Gold- 
no tithe of this wood was ever paid but once (being terrified) irig, Feb. 6, 
for that it was exempt as part of the pofFeffions oiEynjfham abby, '7*o> a general 
which was cne of the greater abbies, and confequently capable ?J?"^"°" ^^^^ 
of an exemption by the- flat, ji Hen* 8. and infjfled by Mr. More 210. 
ffard for the defendant, that conflant non-payment was an evi- Deg^e 333. 
dence of exemption in the cafe of a lay impropriator. But mta^ Dyer 349. 
the proof was only Belief and hearfay^ and the defendant was Town of War- 
decreed to account. ^^*^^,''- f^"' 

Wood's IntL, 
174. 3 Burr, xi-y^, Cro* Jac. 559. Cro.Eliz. 40^* 

D E 
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III. Brier v. Lanfdown. Nov. 25. 

Procefi of vc- T T was moved by Sir Coriftantine Pkipps to fet afide a <uenire 

ftirp £iciM left I yjjr/iw (which was the old procefs'dr'thjs court on the pled 

at the defend- g^gj ^ SfiriMas thereupon, upon an affidavit that the defend- 
mnt'thoufe ' ^ ■c^ : i. *^i *^. r • * i r u« l r 

eo«d thoueh *"^ ^^ "* France when the <vemre facias was left at his houle : 

he is 'beyond ^ut upon hearing ferjeant Chefjhyre and Mr. i^oW^ on the pther 

fca. fide, the proccfs was adjudged to be good by three barons againft 
Price baron. 

"^- At Guildhall Sittings. 

Etriche v. An Ojfficer of the Revenue. 

Trover for TTPON an information of feifure of goods there was a verdid^ 

l^oodf feifedwill ^ for the defendant, who afterwards brought trover againft 
"h'^ffi"*^*^* the officer for thefe goods^ \yhich was tried before the Lord 
e o ccr. Chief Baron Bury at the fittings after this term ; and the Attor- 

* P. 63 ncy General for the defendant objieded, that trover did * not 
lie for thefe goods, '(for that th^ feifure of the goods, and put- 
ting them into the cuflomhoufe wareboufe, could not be faid 
to be any conVerfiOn to his own ufe) but f trefpafs, or trefpafs 
iipon the cafe ; and Mr. Attorney infifting upon a fpecial ver- 
Poft PI. 13*. didt, and the Chief Baron inclining to be of that opinion, that 
trover would not lie, the plaintiff chofe to be nonfuited . 

At Serjeants Inn, t)ec. 6, 1720. 

114. The Attorney General at the Relation of the Dutchefs 
of Buccleugh V. Ayre ^ aF. 

Bill for cHa- 'TT^HIS was a bill brought for eftabliiliing a right to tolls in 

Milhing a rig hi J^ the manor of Spalding^ &c. in the county of Lincoln^ 

to tolls in a ma> and it was laid, that time out of mind there has been a duty 

4*Mod. ^if. payable to the lord of the manor for allcarts, f£c. coming to 

« Inft. ao9, 

«»o. X Mod. 47. * Sid. 454- « Mod. 104, 143. 3 Lev. 85. Hard. 177. Bro. Abr. 

Toll 4/ Divic»,^*P« 3* h. ft Lev. 96. 3 Lev. 444. 

f If after condemnation, neither treipafi nor trover will lie. R»ym, 336. 

the 



ISiTerm. S. Hilarity 1720. 

the manor, £5fr. Nota^ In this cafe there was a fee farm rent 
referved, which (it was faid )>y Sir Confiantine Phippi for the 
plaintiff) diftinguifhcd it from the cafes pi. 64 ante. But it 
was infilled by Mr. Bronm and Mr. Toller for the defendanty'in/fr 
ali^) that this was toll thorough^ and confequently void without 
alledging a confideration ; and the court (except Mounta^e, 
who thought the fee farm rent referved gave the court jurifdi^ti- 
on) inclined to difmifs the bill ; but they afterwards went into 
proofed and the bill was difmiifed, it not appearing that the 
place where the toll bars were ereded, wa^* within the manor 
of SpalMng, 
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1720. 
I . ■ ■ ■ 

Frojlw. Dawes. Jan. 23. 115. 

A WRIT of error was nonprofled in the exchequer chamber ^^^ ^J [J^^^ 
for want of afligning errors ; and upon that a writ of er- ^j,g„ ^^ ^^ * 
ror was brought in domo procerum^ but the fecond was not rranfcribed. 
tranfcribed, according to the order, within fourteen days; Ante PI. 109. 
therefore upon motion on the behalf qf the defendant in error, 
it was ordered that the record ihould be tranfcribed in eight 
days, and certified into parliament, or the defendant in error to 
be at liberty to take out execution. 

Bullv. Allen &f 5 aP. Feb. 12. lu. 

T5TLL to be relieved againft feveral contradts entered into by J!{i"**"*'*T *.** * 
JD the plaintiff with the defendants, relating to fliares in a ^-^^^mattfrs 
bubble called the Pennjyhania bubble, and to have his money ^^^ ptrtiei. 
repaid, which he had paid to the defendants for ihares fold ^7 ^ -p 
them refjpe6kively, and charges that the defendants had * form- * • 7^ 
ed themfelves into a fociety to carry on the fraud ; the defend- 
ants demurred, becaufe the bill contained feveral and diftindl ^^ft^'***?^ 
charges againft feveral and diftindl defendants ; and the demur- ™^ fch" di- 
rer was allowed. Nota^ They denied combination, asisnecef- murrer. 
fary upon fuch a demurrer as this. i Vtm', 416, 

463. 

Afgillv. Daw/on. Feb. 13. uy. 

APLFA to the difcovery and relief in a bill, when the bill ^^?nd S*' 
prayed only a difcovery, wa« over-ruled. . ovcr-mlcd. 

Rhodes 
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118. 

ATern^ent that 
plaintiff was 
ready to trans- 
fer ftock accord- 
ing to his con- 
trad. Proof 
that another 
was ready to 
transfer, is not 
fufficient. 
119. 

Impropria^r 
muft be a party 
to a bill brought 
againft his lef- 
fee, to eAabliih 
a modus. 
* P. 71 
120. 

Injundioo to 
put the crown 
into poffefliooi 



, Rkqdei V. Lo'vit. Eodem Die. 

IN an adbn upon a coDtradt for the fale of ftocky the piainr 
tiff averred ift his. deplaration, tpiott patatus fuit at the day 
tp transfei" ; iipop the evideoce it appeared tkac the plaintiff had 
another perfon ready to transfer, and a verdift for the plaintiflF; 
for which' reafoo a new trial was moved for, and granted, ber 
caofe the: defendant was not obliged to accept this ftock froofi a 
third perfon, 

CJanvil V. Trelawn^. Feb. 24. 

WHERE a man prefers a hill to eftabliiK a modus againft 
the leflee of the impropriation, he muft make the own- 
er of the impropriation a party ; for this court V'll ^ot bind 
the inheritance of any perfon, unlefs he is before the court. 

^ Rex V. Rawlins. Feb. 27. 

UPQN an extent an inquifition was taken, which found a 
term of fo much value j the defendant pleaded to the in- 
qtiiiition', and it was found for the crowir, and this day it was 
infifted for the defendant, that the court ihould order a Fenditi-- 
oni expwa,s : for if the crown was tq be put into pofltflion, the 
defendant 'who was to have the relidue of the term after the 
crown-is fatisfied, would be without remedy. But afterwards,^ 
Min^y ^o, 1721, per Opinion* totius Curia', an injundion was 
awarded to put the crown into poiTeflion. 



* P. it 
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ifc^ Pye:^.Rea, April 27, 1721. 

Vidtf,' i^ what TQiLL by a vicar fbr tithes; the defendant admitted in his. 
cafe need ftbt'' J^ anfwer, that the plaintiff was intitled to all forts of tithes, 
aJ^ M^lf ^^' ^^^ infifted upon a fpecial exemption ; upon this admiffion the 
dQwmentwr' P^^^"^^^ ^^^ not obliged to fhevj^ any fj[)ecial title ciither by en- 
prefcriptibn. dowment or prefcription, which, otherwife, he ou^ht to have 

'^* done.. 

' Lock 



LockfuifamiF. WUiford. May % 1721. «»v 

LINEN was ftifef, aird an infbrmatmrr filed, for being Infortmrtfion, ^ 
brought from a wroitg port ; the officer finding himfelf fecond granted 
miftaken upon this firft information, brings a fecond, for that it upon one and 
was imported, the duty not being paid T and amoved, th«c the ^wn^cfc*™'*- 
fecond information might be received, which was granted upon 
thefe terms, <w.- tk^t the i^ttdrney General flvquld enter a 
Non prof upon the firft, and the officer * fliould pay the^cofts ; and * Pt 73 
the fecond was permitted to bear Tefie as the firft did, to make 
it agree with; the writ of appraifcoitnt, and to fave the info;-- 
mer^s time> 

Dod/hn y. OJiven May 11, 1721, nj. 

THE iingle queftlpn adjourned untif this day for the folemn Ancient mill, 
judgment of the court was, whether tithe of an ancient whether tithes 
corn oiill, that had never paid tithe*, was payable or due of atjcf** ^^ 

common right. Baron Price and*6aron Mountague were of opi- 
nion, that an ancient mill ought to pay the tenth toll di/li, which 
being a tenth part of the thing itfelf, was a predial tithe, and 
dtie of common right : but lord chief baron Bury and Page^ 
that it IS a perfonal tithe, and not due of common right, and 
not having been paid, is now exempt by the Stat. 2 EJ. 6. 
So the court being divided, the plainciff had no decree as to 
this matter of the mill. 

Notay If there be any cuftom in a parifli for the manner of ^he manner of 
tkhing milk, as to carry it to the church porch, or parfonage tithingrmilfc of 
houfe, t&at muft be obferved by the panlhioner j but if there X^Th^fi^ 
be no particular cuftom or ufage, the parifliioner is obliged i/e no particular 
yure to pay every tenth meal, to milk the cows at the i^fual cuftom to go by. 
plac^of milking into his own pail, and the parfon is obliged to Ante PI. 26. 
fetch it atJi^ay from the milking place in his own pails in a reafbn- ' ^^' ^^ ^44- 
able time; and if he does nut fetch it before the next milking- ^^'" - ^ 
time, the parifhioner may juftify the pouring the milk upon the Moore 909. 
ground, becaufe he t/ien has occafion for his own pails. And a Brownl. 31. 
it was determined by the whole court of exchequer, in this Raym- 278. 
caufe of Dodfon and OL'ver, at a * former day, that the milk Carth. 451. 
ought not to be carried either to the church porch or to the 7, ^£?." 
panon's houfe, and that ft ought to be fetched by the parfon. ^^^^ ' 

1 I.d. Raym. 
'i7« 3S9« ^ Ld. Raym. 1171^ 5 Bac. abr. 83. i6© 
P/ullips 

* P. 74 
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i»4- 



Phillips V. Winter. May 17, 1721. 



TT THERE time is given, or a commifllon granted to anfwer 



Yheretime __. _ 

given, or com- W Without more, the defendant cannot demur^ or plead 

miffion to aa- and anfwer. 

fwer, defendant 

cannot demur, or plead and anfwer. 



115- 

The king may 
proceed cither 
by fcire facias, 
or extent, or 
\rf both. 



126. 

"Writ of delive- 
ry for watches. 



P- 75 



Injun Ai on to 
ftay execution 
on a judgment 
«)n a bond for 
logo 1. given 
upon a S. S. 
contra^ for 
3000 1. the xd 
fubfcriptioa. 



Rex V. BlundelL £odem Die. 

A Scire facias was brought againft a general receiver upon 
his bond, and afterwards an immediate extent was moved 
for againft him, upon an affidavit that one of his bail was be- 
come bankrupt, and he decayed in his credit; and it was 
granted j for the king may be at liberty to proceed either by 
Scire facias or Extent (which b the fpeedi^r method) or by 
both. 

Gatehoufe qui tarn v. Reith. May 25, 1721. 

MR. /^tff^ moved fora virritof delivery, which was grant- 
ed, for a parcel of gold watches, upon giving fecurity» 
the fprings and fteel work being perifhable goods, and liable to 
receive damage by lying in a damp warehoufe. 

* Smith V. Nottingham. May 25, 1721. 

UP O N a contradt to aifign to Smith a three hundred pounds^ 
the third fubfcription ip the South-Sea^ on the 28th of 
Jugufi^ Smith did covenant upon affigning to pay one thoufand 
and fifty pounds, for which he gave a bond, and judgment was 
obtained thereupon in the common pleas : npw Smith prefers his 
bill for an injunction, and obtains it, becaufe the money the 
bond was given for, was the confideration of the contra^ ; 
and this being a mutual agreement^ we will not put them ta 
crofs actions at law. 



DE 
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/ Sewell qui tarn V. yohn/on. June 14, 1721, 

Ji^AYHEW bids in court for a parcel of tea ; after his bid- Bidder, upoa 
^^^ ding there is a claim put in, whereby the goods could what circuml 
not be delivered until the claim was tried ; in the mean time a lancet he may 
great quantity of tea is imported, whereby the valpe of the tea, ^ l!^j J^^^*^ **^ 
iince the time of bidding, funk feventy pounds j therefore Af^- ami in what' 
Jwu3 moved to have his bidding difcharged, which (as was al- time the goods 
leged) is frequently done where goods are penfbable, and a are to be deli- 
claim is put in after the bidding, and there is delay in the pro- ^^^^^ to him 
fecution: but/^ Curiam, by this method, if a man tfiinks he ^^^^^ condeni- 
liath outbid himfelf, he may fet up a clajmer, and make that ^ 
pretence for a difcharge : and it is by no means a Ruky that a 
'bidder lliall be difcharged when a claim is put in afterwards. 
And upon further motion, June 20, the bidder >yas held to his 
t>idding. And in Michaelmas term, f^w. iq, 1721, Leaper 
^ui tarn V. Bounds Bound hsA bidden in the fame manner, and 
paid one hundred and fixty pounds, and the claim being tried, 
there was a * verdi^ for the crown ; and Mr. Attorney General * p^ -- 
then moved, that Bound might take the goods, and pay his bid- 
ding purfuant to the order of court in 171 5, " That if bidders 
do not within fourteen days after the goods are legally condemn- 
ed, take out a Dehety and pay the king's and officer's moieties, 
die bidding money ihall be forfeited to the officer that feif ed the 
goods;" which, mta^ Bound v/sls willing to do, but the court 
would not difcharge him : the court had fome doubt f what 
execution to order againft Bound, this being an information of 
feifure; upon which, regularly, procefs of the pipe fhould if- 
fue, but that being long and tedious, they, at laft, ordered a 
fieri facias againft Bounds as in the cafe of a perfonal iJiforma- 
tionisufual. 

After trial, if there is a verdi6l for the crown, the judgment Nota. 
is, that the bidder ihall be charged one moiety to the king, 
the other to the feifor. 

Where there is a condemnation without a trial, the bidder Nota. 
muft ftand to all hazards; but if after trial the bidder 
fuffers by delay, the court often difcharges the bidder. (Sed 
fuaere^ fays the reporter himfelf.) 

f In the cafe of Sonver qui tam v. Miles, Nov, I7I3, an attachment 
ifloed againft the bidder for not paying the bidding money ; and Rem, v. 
Jaehfnt, June 13, 1 719, the like rule. Nota^ An affidavit wai made in 
bodi cades. 

A bidder 
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Nou. A bidder hath a right to have hi5 goods delivered eight days 

after the bidding, if they are then condemned. 

229. 

* F. 78 * Bradley qui tarn v. Long. June 14, 1721. 

It.formation for ^TT^HIS was an information upon the ftatute of the 4th qf 
i- '.porting bran- * l^'"g ^^g^* ^^P- ^or importing brandy in a cottier j ifer- 
dy in a collier, ditl pro Rege : Mr. fV4irJ moved in arreft of judgment, that it 
upon fUt. is not a Hedged in the information, that the go6ds alledged to 

5 Geo- , - be taken in this coUJer were foreign goods, which the ftatute 
^TT* k!^ exprqfsly requires. To this it was obferved for the informer, 
to be alkgtd u> ^^^^ ^"^ mformation concludes contra formam otatutt, and the 
be foreign. vcfdift fuppofes everything nectffary was proved. On the 

Poft PI. i-^^g, other fide it was replied, that thefe wo^-ds only make the con-, 
s. c. clufion of the cafe, not the cafe itfelf^ Mr. Attorney General 

l!ard 10*'* tjeipgabfent, no judgment yet given. 

IOC, 217- 

1 Aud. 49. ^-ih. II. D^^ Foftcrs C. Cr. Car. 464, Dyer 363. Poft Pi. 15^. Buiib. c ij. 

133. Franklyn and others Parijhioners v. The Majler and 
Brethren of St. Crofi as hipropriato^s. Bennet 
their Lejfee^ and Jenkins the Vicar vf the P^frijh 
of Faram in the County ofSoutha^ftoin, June i^,, 
1721. 

Modub*s. which ^^p HIS was a bill brought by the plafntiffs the panffiio^el?^ 
good, or rank. J^ againft the defendants, to eftablifh certain modus's in the 
I ad. for a milch panfli of /sar/jw. The firft modus infilled up6n was twelve 
row is too rank, pence for a milch cow; and the fecond was f fix pence fbr 
And fo is 6'l. for evcry calf killed and fold : thefe were both of them adjudged 
^'TUa^^'^^*^'^ to be void modus's, being too rank ; the flrrt: being • *bave half 
rank ^^ ^^^ ^^'^^ ®^ ^^^ ^^^^ ^' ^^^ ^^'"^ *^^ modus wtis fuppofed to 
commence ; and-the fecond, if ten calves were fold, five ftiN 

* P, 79 lings muft be paid, which is in effect for one calf, fot the tithe 
Vent 6 '^ ^"^ *" ten.-— A penny for gardens and orchards allowed to be 

Hctlcy 85.* good. (But nota^ this c^n be only for ancient Gardens and 

Watfon 447. orchards, as was adjudged int§r Perrot &f Markimicky July 5, 

Lutw. 1 07 1. 1 7 16.) The Vicar being endowed of fmall tithes and hay, 

% Cro. 1 1 5. it was decreed that he was thereby intitled to hops being a fmall 

• Keb ^*° ^'^^^ though of growth fince the endowment ; and alfo to clover. 

Hall V, 1/aU ^^' ^®^" ^^^ ^^ grafs, which are fpecies of hay, that is the 

Trin. 1 683. Genus. ^^No tithes due for after- pafture, 01 cattle ftd on ftubble. 

Canon 20, Although by the endowment the vicar w^s to fkd the facra- 

» ''03« nrent wme, yet the court were of opinion it Aiould be found by 

3 Lev. 365. the panihioners, according to the*dire£tion of the canon. Nora^ 

t Since this cafe, a modat of ^d. for a calf hat been held tabc ^^•df 
iftUr ReyHd (5* MUmuL 

. Vhei^ 
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Where f Ahpar^ium is mentioned ih the old endowments, and 
fappOFted by udage, it will extend to fmall tithes, but nor 
elfe. 

Le/iper qui tarn V* Smith isf Edlioi. June 1 7. ' ^ ^ * 

t TPON a motion for a new trial after an information of feifure ^Xb^dcemcd 
^ of gojods in a fhip that was twenty miles below the Hope^ an importation, 
but withm the limits of the port of London ; the queftion was, when a (hip iet 
whether it could be faid to be an importation before the fhip within the U- 
cposes above the Hope: But a new trial was denied ^r totam mitsofthcport* 
Curiam ; fo that It feems it ihall be deemed an import, tion, if 
within (he lioiits of the port, though below the Hope, 

* P. 80 

^'Ifrativ. Eiberidge £ff al\ June 20, 1721. '3»- 

UPON ah information of ftJiAire thet-e was a verdid for the Trover or trcT* 
daimer, who did not move for a writ of delivery, but P*^*» ^.**,*^f.*^^*' 
brought an a^ion of % trefpafs for the goods Rgainft the officers ^^'nft^n officer 
that lei(ed: ujyoii a motion for a new trial (there being a ver- for leifing abfq -, 
did for the plaintilf in this adioli) Price Baron fald, that it was probabiU caiifa! 
how allowed and taken for law, that trover did not lie againft Ante PL 113. 
an officer fotieiling labfque proh^Ui caufci^ but trefpafs Would ; Exchequer 
and if the claimer had moved for a writ of delivery, he feemed rules. 
to'thiftk he could Hot have this action, becaufe then he would 
have a double remedy. Baron Mountague was of opinion^ that 9^^^^' ^*^* 
neither trover nor trefpafs would lie, becaufe the feifure is not Ravm. V 6. 
cotarapacem 5 but that trefpafs upon the cafe, fetting forth that Ekins o'. 
the feifure was abfyue probahili caufdy would lie, as was done Smith* 
in the cafe of the King and MelLjfi. Baron Fage was of opinion, 
that trefpafs or cafe, for the confequential damages, will lie 5 
but now the verdict was fet afide, for that they thought here 
was probabilis caufa. Nota, Bury and Page feemed of opinion, 
that in trefpafs the party fhall not recover the value of the 
goods, but only the damages, for unlawful feifing. 

TurUnv. Clayton. »3y 

BILL for tithes by the rector for ^tandijh in the county of M^<J"^- 
Lancafteri the defendant infilled on a modus of three ^.l^^uJ^^fa^^^ 
pence for houfe, hay, hen. and yard, «w«. for hay a penny, good!* H o^b. ^^^ 
for an houfe a penny, for ♦ hen an half-penny, and for yard an Cooper v. An- 
half-p«nny. Per opin^ totius curtly this is a void modus, taking drcws. Parker 

it either diftributively or intirely ; for as to the hay a penny is "• ^«"«^- 

' '^ ' I Kcb 6cz. 

- 1 Sec to what Aliarajirimm fhall extend in JCentut*s Parochial Antiguities, ^^ ^J ^i' 
ifi giwjfar^ Vi*^6* akarti^uxA. r. I 

} Mfftimv^ Winfirdy Trhf^ 1^9 J. Trover or trefpafs does |iot He 
f«r goods after condemoatloo. 

unreafoa*.bU> 
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tnreafonable, for if a liian has iixty acres of hay he pays only 
a penny, and if he lets them to (ixty fevcral perfons, they fhall 
pay a penny a-piece.— If a man ihould declare in debt for one 
intire rent of fixpence, ^iz» two pence for black acre, two 
pence for white acre, and two pence for green acre, this would 
be bad, per Page baron ; defendant decreed to account. 

i34- Sir Jfaac Rebow v. Bickerton ^ al\ June 25* 
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THIS was a prohibition to the fpiritual court of the Bi/hop 
of London^ where a libel was exhibited againft Sir I/aac 
to oblige him to contribute towards the Repairs of the church, 
in refpedl of a light-houfe ercfted for the benefit of navigation 
at Harwich, which received a toll and duty from fhips palling, 
i^c. Upon a demurrer to thfe declaration, the court this day gave 
their opinion, and two points were made ; firft, whether they 
were not too late to come for a prohibition after fenterice below, 
and an appeal to the delegates ; fecond, whether the thing in 
its own nature was rateable towards the repairs of the church : 
and in both points lord chief Baron Bury^ Mountague and Page 
Were of opinion for the plaintiff in prohibition ; Baron Price 
contrary in both points, and cited in fupport of his opinion. 
Lib. 2. Bijhop of IVinton^ Cro, Eliz. 571. z Ro. Ahr, 319. Cref- 
nuelly 2 Lutiv. 1022. Danjofon and Nic/iolfon, in Scacc\ Mich, 
1 7 10. 2 Ro. Rep, 42. Dr* Prideaux*s Office of Church-^voat dens ^ 
Yehu. 173. 
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an attachment* 



^ Cuthbertv. Adean. Oft. 24, 1721. 

Meffengcr, if HT^HE defendant was taken upon an attachment for want of 
grantablc after X an appearance, and the fherifF returns a cepi corpus^ and 
acepi corpus re-- affigns the bail bond to the plaintiff, who moves for a meflenger 
turned upon ^q bring in the body of the defendant, and offers to waive all 
proceedings upon the bail bond, according to the lixth rule 
(which ^ide) and the motion was granted : but Baron Mountague 
oppofed this, becaufe if there was any delay in the party, it 
fhould appear by an affidavit, and becaufe this method would 
be fo great an expence to the party. -A&ffl, (per the reporter 
himfelf) as I apprehend there had been proceedings upon (he 
bail bond, which may diftinguifh it from the fizth rule. 

Rex 
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* Rex V. Tomkins. Od. 27, 172 r. 

THERE was a judgment upon an information againft Tm-^^ 
kins for running wool ; and he not having paid the fum 
in the adt mentioned, the Solicitor General moved upon the fta{. 
4^* Geo. cap, 11. for preventing burglaries, &ff . that he might 
be tranfported. NoHa^ Tomkins had been committed to the 
FUety charged with the faid judgment : it was objeded by Sir 
Conftmntitii Phipps for Tomkins^ that he was not within the words 
or Cleaning of the aA ; for firfl, he muft have been committed 
for want of fufHcient bail, but he was in cuftody before the 
day mentioned in the a£t ; fecondly, an information muft have 
been delivered to him, or the turnkey j and this being a penal 
ftatute, no equitable or liberal conftrudtioii ought to be made 
upon it : but notwithilanding thefe reafons (which I thought 
not anfwered) the man was tranfported per curiam ^ Jijf'etttiente 
Baron Price, 

Rexv. Powell. Nov* 4, 1721. 

APurchafe was made of lands lying in Radnor/hire^ of Pow- 
ell by the duke of Chandos ; while the purchafe was de- 
pending. Burton^ the receiver general of that county, paid 
Powell three hundred pounds, and took a bond in the name of 
the crown, upon which an extent iffued againft Powell: the ex- 
tent was tefted undecin w ■ *Anno Georgii regis feptimo, omit- 
ting the month j for which reafon it was moved by Mr. Serjeant 
CoMtfns and Mr. Bootle to difcharge it ; and the cafes in the 
margin were cited, to prove that writs without a tefie fhall abate. 
* Baron Montague, that the diftindtion is between original and 
judicial writs, which lad only are amendable, becaufe there is 
a record to amend them by : but quiere (fays the reporter him- 
felf) if an extent is not an execution, and may not be amended 
by the Fiat ^*— Apd afterward, November zzd following, this 
was amended by three Barons contra Mountague, 

Awbrey v. Fiizhught. Nov. 7. 



♦P. 83 
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jffVfiRET contmiis upon the ijxhSep. 1720, with Fitzhught InjunAion. up- 

•^ for the purchafe of 500/. South-Sea &OQk 2X ^^o I. per cent, on what cir- 

to be delivered in Odober following ; Atjtjbrey not being able to c^n^ftances a 
, , , ^' -^ , • 1 court oi equi- 

pay th^ money then, a new agreement was entered mto, that ^y ^ju ^ant it, 
upon Anxhrey% giving a bond for the payment of 1060 /. being upon a contract 
the difference of 200 / part of the 500 /. ftock, and entering in- relating to 
to another bond for 1 590 /. for the other 300 /. ftock, the time ^outh-lea ftoci-. 
of acceptance ibould be enlarged until the 14th of Mtirf fol- 
jowing : accordingly Awbrey entered into a bond on the 4th 

nf 
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bf November 1720, for the payment of the faid 1590/. in the J 

penalty of 3180/. da the 4th of Maj^ foliOMriag; and an in- ^* 

denture of defeafaiice of the fame date was executed between ^ f 
the plaintiff and defendant, reciting the faid bond, and that T 
the 300 /. (lock was to remain in the de^ndaot FiiziugAt's hands '^ 
as a collateral fecurity j Fitzhught thereby covenanted^ that.iii •' 
cafe Aivhrey paid the \ 590/. due by the bond to transfer th« ; ^ 
30Q/. ftock i but if the 1 5^0 /. was hot paid, then the d^fen- j^ 
dant Fitzhught was to be at liberty to fell the 300 /. ftock to^ '^ 
tvards payment of the 1 590 /. The money was not paid poT'!* 
fuant to the bond, and Fitiohughi put the bond in fuu, and the \ 

^ P. 8^ plairitiiF Jwirey preferred * his bSlI, fetting forth this matter, * 

and that the defendant had not transferred nor tendered, and j 

alfo fetting fot-th the claufes in the bill of credit 7® G«r. relat* \ 

ing to contracts, that (his was a contrad unperformed, and that^ J 

by the a(5t, execution ought not to go, and therefore pra)red an- 
iDJundlion . 

The defendant in his anfwer admitted the fad, as before fet 
forth, anj that he did not tender nor transfer^ but gave the plain-* 
tiff notice, that he was ready to do it ; but it Was upon the 
plaintiff's requefl that he did not do it, and infiils that this was 
not a contract within the a£t of parliament. 

Now upon motion for an injundion, upon the merits, the de« ^ 
fendant's counfel infifted, that the parol cohtrad was merged 
in the bond, and that if the plaintiff had any remedy, he had 
It as much at law as he could have it in this court. 

But it was anfwered, that the plaintiff coiild have no remedy 
below now ; if it had remained upon the parol contrad, is ad 
adion upon that contrad the plaintifi* there muft have averred 
and proved a tender, according to the courfe of the ^wth Sm ^ 
but upon this bond he will have nothing to do but to prov^ the 
bond> and the defendant cannot either by fpecial pleading, or 
iipon the general iflue at law, iKew what the con&ieration of 
the bond was, or that there was no tender, but that it was pro- 
per for a court of equity, before whom all this matter appeared, 
to take cognifance of the whole matter | atid though the pa* 
rol contrad is admitted to be merged by the bond, yet in a 
court of equity it will be confidered as part of the contrad un- 
performed, fince the confiderution of the bond is the fame as , 

* P. 86 the confideration of the parol contrad j * and if they fliould 
obtain judgment upon the bond, we could not come by affidavit , 
to flop execution, and fet forth all this matter, fince nothing ap- 
peared upon the record to prevent the common method of tak- 
ing out execution : and an injundion was granted upon thefe 
grounds by three Barons contra Lord Chief Baron Bury ; and 
Biiron Pr/ff faid, the laft claufe of the ad extended to all con- 
trads whatfoever, as well as thofe mentioned in the preceding 
claufes, 

Tarent 



> 
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UPON a motion that 7*. might pay cofts for not moving ac- Cofts for not 
cording to notice (which was denied by t/ic ivAole court) f^o^ing accord- 
it wasfaid by one of the barons, that if there are three notices *°S^o notice, 
of Imotion given, and after a fourth notice given, they ihall 
not move upon the fourth without paying cofts of the three 
firft. 



Winc/j V. Page. Nov. 15. 

A Father gives a bond to his daughter for the payment of a 
fum of money (being her portion) at the age of twenty- 
one, or marriage : he depoHts this bond in, another perfon's 
hands ; /he afterwards marries without his confent ; the perfon 
who had the bond delivers it up to the huiband, who puts it in 
fuit. The father prefers his bill for an injundlion, and fets forh 
that he is willing to pay the money, but iniifts that the court 
ihould lay their hands on it, and fecure it for his daughter and 
her children ; and the iujundion was granted upon bringing 
the money into court. — ^But this was going a great length, and 
1 believe beyond what has been done in chancery, for the obli- 
gee is defendant here ; * indeed, ifthehufband in thefe circum- 
ftances comes in a court of equity to have the wife's portion 
paid, then they will put terms upon him j for he that comes 
for equity muft do equity ; but the perfon who was to have the 
money is defendant here, and afks nothing of the court. Nota^ 
it'did not appear in this cafe, whether the daughter was under 
age i but qu^re what alteration that would make in this cafe ? 

Fox V. Rutty. Nov. 1 6. 

BILL by the vicar of Meljham againft a pariiliioner for tithes ; 
an iflue was diredled to try whether a parcel of lands, 
called I flay y ufually paid tithes to the vicar of Mel/ham^ or to 
the redor of Whaddon (who was not before the court) : the 
jury £nd, that it had paid tithes to neither; and upon ihtp'flea 
returned, it was iniifted for the defendant, that by this finding 
the court could make no decree, for that they had no fatisfadtion 
by it : but per curiam^ the vicar is endowed de omnibus minuvs 
decimis infra parochiamy l^c. and the defendant's defence, both 
in law and equity, is falfified ; and though tithes have never 
been paid, yet the f vicar has the fame right to all within his 
endowment, even without ufage (unlefs an ufage to the con- 

f ^U4ere, If a Vicar has received fojr many years tiths not mentioned 
in his endowment, whether fubftrquent augmentation or endowment 
ihall not be prefumed. ^ar^. 31 8, 9. 

E trary 
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'Tar 7 is fliewn) as the redor has of common right f in which 
laft cafe a man cannot infift, that tithes have never been paid, 
which is a Non decitnando ', and decreed for the vicar accormng- 
I7. StY]tvjit Clyde and Mr. fVard for the plaintiff; Serjeant 
Pengelfy, Serj. Ste^ensy Sir Confimtine P/upps and Mr. Bo^U 
for the defendant. 

* Rex V. Spencer. Nov. 17. 

SIR Conjlantine Phipps moved to difcharge the recognifance 
of a perfon who was indidted for beating a cuftomwhoufe 
officer in the execution of his office, in dimnttticnem Reventlonum 
Domini Regis ; and this was oppofed by Mr. Rahy for the crown 
upon thefe words, the aft of pardon 7® Geo, cap. excepting 
that offence : but the recognifance was difcharged per totam cu- 
riam 5 and ifthe fine was levied, and ftill in the fhcrifPs hands, 
it muft be reftored by an exprefs claufc in the adl, which gives 
the fines to the party. And the Lord Chief Baron i?f/ry faid, 
that the words in diminutionemy ^c were only pepper and fait : 
Baron Mountague quoted a cafe upon thea£^of pardon in 1709^ 
I'he ^een v. Hinton^ where an information for carrying fait 
without a permit, l^c. was pardoned, being only confequential 
defrauding. 

Rex V. BIundelL Nov. i8, 1721. 

THE Attorney General moved, that the clerk in court 
might have liberty to new-ingrofe an extent and inquifi- 
t ion thereon, which were loft : NotOy the fherifF had the mi- 
nutes of what was found by the jury figned by the jury, and 
this was compared to the cafe .where a perfon had, in a falfe 
name, taken a record from Pickering the aflbciate in the Oxford 
circuit I they permitted a new Poftea to be jiiade from the mi- 
nutes in his book ; there had been made out a Venditioni expwas 
upon the copy of the extent and inquifition that were loft^ and 
there being a confent for BlundelU a new extent, &fr. <vas or- 
dered to be \x\groil[QdiydiJfentiente Mountague. 

• HarKvood v. Faulke Ssf RawJey. Nov. 18, 1721. 

Taifcmem" T^^^^KE and Pauley feifed a parcel of goods in the bands 

muft^^ccify the of Har*wood the Camhrdge cznier ; the feifure was made 

goods pa lieu- in ^eptemher in 1 720, part of the goods were appraifed in 
larly. IVTchaelmas term in the name of Faulke only, and condemned 

the Jaft day of that terra, and the other part returned in the 
writ of appraifement in HJary term following, in the name of 
Rowley y and condemned the Jaft day of that term. Harivood 
entered his claim in the book of appraifements before condem- 
nation. 



«43. 
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hatlon and afterwards fearched the writs of appraifement, but 
found no writ in the names of Fauike and J^skoley^ nor any fnch. 
j^oods. as .feifedy cjefaibed in any^ writ bf appraifement. By 
tbe.order ift ATd^fJt. 1^15, ^whiich.Wi?^ they ihonld have re- If there is but 
mrncd ftit one wri? bf appraifement, arid thefpecies of goods *^°o^ou^ht to^ 
jhonld have been ^particularly defqribed, Which was not done bc*put*imo one 
m thiis cafe ; and therefore it was now moved by Six Conftantine writofappraifc- 
^hipps to fet this condemriatipn aiide, all thiis fa£t appearing up- mebt, and de- 
pn the mafter's rejiort. iVa/i?, before a writ of appraifement fcrlbedfocer- 
tetorned, the claim after a feifute muft be entered in the book ^f^\ * tma 
in the office : but aft^r the writ returned J it muft be indorfed ^j^ when to 
on the 1>ack bf the writ- but Harwofid could never be able to put in his claim, 
do ti^is» be,caufe no Ipch writ could ever be found. Upon a otherwifc an at- 
feifure there oilght to be an iijformation, which in itfelf is a tachmcnt ihall 
(ufEcient notice ; but liere was iib infdrmatiohi and cbnfeqhent- g° >*g*»"ft "^® 
ly ^hev^ could be no cbndeiphation on th^ roll : in this caffe the ^ ^^^ 
good^. wef e <:oademnied and fold> and one moiety paid to the 
prown^ and the other to the ofticer ; but however, upon the 
circiimftances iif this.cafe^ * the Court thoiight, that Hat^ood 
pught not tp be without remedy, and therefore ordered the ap- 
|>nufers to ftie^ caufe Why ^he condemnation fhould not be let 
9ude'9, and. why therq ihould not go an attachment againft them. 
Mr. Attorney General of counfel for TaulKt and "Rgrwley, 

Clarke hf ifk v. Clarke. NoV. 20, 15^21. >^^ 

WHER^ jewels are devifed as a fpecilBc Legacy, yet they when applied ta 
ihall be applied to payment of debts upon Hmble con- pay debts in 
traa (if the reft of the perfonal eftate falls fhort ) in eafe of the caf« ©^ ^hc real 
realeflatef. Mr. hunggrfird for the plaintiffs ; Mr. ^m for ^^^^^ ^^^ 
th^ defendant. | Vcm.Vs. 

Bakeir tsf aP. v. Sweet. Eodem Die. ue, 

1SI this eafe it feemed td be admitted, that wool of lambs Tithe wool of 
ihall pay tithes, thbugh the lambs had paid tithes two months ^•'^^ a^tiSi 
before i and that there ought to be paid tithe for the agiftment £*,. agrftn*nto£ 
of J'carlings, being anew increafe. ^\r Confiantine Ph'ipps znd yearlings. 
Mr. JBooiie for the plaintiff'; Mr. tfard for the defendant. i Ro. A|)r.64». 

Shipi'on qui iam V. Newman. Nov. 24, 1721. ^47- 

AN information was brought upon a feifure of a parcel of |,y the ftat. 6 
cocoa nuts, and tried, and there was a verdict for the de-^ Geo.-whcre 

fehdant, who brought his adtion againft the oifficer for this fei- *h«c is a ver- 
dict on an infor- 

f Btit not to make up deficiency of other legacies a Sa/L 416. i Jli^^^il' ^^^^ 
t^ern. 31, And\^ Trotman V. Tenet, coram mailer pf the rolls, on *^ ^*^" • 
Chief Baron Mountogue\ will. 

E 2 fure 
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^ fure of the nuts, and * alfo fome bags, which the officer took to 
carry away the nuts in : this a^ion was tried in the court of 
common pleas, a,nd there was a verdid for the plaintiff: and 
Lord Chief Juftice King was of opinion he might have his cofts 
and damages below for the bags> but for the nuts the officer 
was acquitted, being included in the information ; and the de- 
fendant in the information having a verdidl thereon for him, his 
proper remedy was to move this court for his cofts on the ftat* 
6^ Geo. cap. which he now did by his counfel Sir Conjiantine 
Phipps, but was oppofed by the Attorney and Solicitor General, 
who iniifted that the adt never defigned the party a double re- 
medy, but only gave him his ele^ion to bring his aftiun, or 
have his, cofts, but not both : but curia contra ; for though he 
has joined the nuts in his action, when he might have brought 
it for the bags alone, that iliall not preclude him of the fatisfac- 
tion the adt gives him : and Baron Page faid, that if the adlion 
had been brought for the nuts alone, and damages had been re«- 

. ^ covered, this court would have allowed cofts on the information, 
becaufe we ought to do right, though another court does wrong; 
and the party could not, in that cafe; have had judgnient. 
i^. (abfente Mountague). 

Baker y. Sweet. Nov. 27, 1721. 

tisina TTVEPOSrr IONS taken in a caufe in chancery in 1675, ^e- 
ufe. I J lating to modus's now in difpute, to eftabli/h thefe mo- 
iei d"^X wherein the occupiers of land in this pariili were plaint 
cfamc ^^^^y ^^-^ ^^^ impropriator (who was the provoft and c611egeof 
ot al- Eton) and the vicar were defendants j but the impropriator 
^e * had never anfwered, apd there was no replication to the vicar ; 
•ciffue gj,(j therefore it was objeded, that thefe depofitions could not 
•mer ^^ i*ead, for that modus's being to affed the inheritance, the a6t 
of the former iliall not bind, unleit? the impropriator or land^ 
p2 lord be made a party, and iflue be joined as to them : and per 
.29. curiam^ they cannnot be read ; and the bill and anfwer upon 
,47a. thefe occadnns muft be produced to make the depofitions evi- 
^4- dence in another caufe, to ihew that it is between the fame par- 
'^^* ties, orthofe under whom they claim ; and, 2dly, that it is the 
^* fame matter that is now in ifTue, (abfentibus Price hf Mountague. J 
Sir Conjiantine Phipps for the plaintiff ; Mr. Ward for the de- 
fendant. 

The Attorney General v. Gradyll Sff al\ 
Nov. 28, 1 72 1. 

TN a marriage fettlemert there was a power for WiWam Dick- 
J- enfon (who was thereby made tenant for life) to make leafes 
^^^" for three lives, or twenty- one years j IVilliam Dickenfon makes 

for thclicncfit of the crown after attainder of high trcafon. 

' a leafe 
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fi leafe to tmftees for nmety^nine years, if he ihould fo long live, 
30 order foj the pa/ment of his debts ; (Notay this was not by 
.virtue of his power) and in the fame deed he cOnftitutes the 
tn^^ees his attornies tp make leafes for three Uves, or twenty 
pne years, purfuant £0.^1^6 power in the fettleraent. William 
Pickenfon is outlawed for high treafon, and the Attorney Gene- 
ral now comes into the cpurt to compel the truftees to execute 
this power veiled in them, by making leafes for twenty-one 
years^ or three lives, to fuch nominees as the crown ihall ap? 
point, and infilled upon it, that this was a power transferable, 
and fince the forfeiture ought to be executed for the benefit of 
the crown, and cited Mo^re 6iz. i Fent. 338. * Sir Tho. Jones 
J 10,. and Lik' 7 . EnglefieliTs cafe. But to this it was anfwered, 
. tfaar where a power is collateral to an eftate, there the alteration 
of the eftate does not afFedl it ; but where the power arifes out 
of the eftate, any alteration of the eftate will.lufpend it for fo 
much ; and if the alteration be total, will totally extinguifli it. 
Hard, 410. But noUiy the counfel for the defendants feemed 
to differ, wfiether this was a perfonal or collateral power j 
but all infifled, that the; authority given to the trudeesto a^as 
attornies, was deftroyed by the attainder of William Dickenfon : 
Price and Page Barons were clearly of opinion, that by making 
the leafe of ninety-nine years the power was fufpended, and 
William Dickenfon had nothing left in him, but a reverfion dur- 
ing his life after ninetv-nme years, and the power of attorney 
can fubfift no longer than the power of William Dickenfon him-; 
felf, yrhich is gone by the attainder : and the Attorney General 
took nothing by his motion (fuefttante Lord Chief Baron Bury ; 
aBjente Mountague) f- Mr. Attorney General and Sir Confian" 
tine Phipps pro rege ; Serjeant Sie^ens^ Serjeant Reynolas, Mr. 
Fazakiir^ey sjid Mr. Boot le, for the dfikndants, 

Hufev. Lawes. Dec. 5, 1721. 

TTPON exceptions to 'the mafter's report, the court would not ^^^S^ft^^g^re- 
^ permit them to go into any exceptions as to any matter not "^^^ None can 
objeded to, before the maft«r. be gone into, 

that were not 
^ objedled to, before the mailer. 

* Borrett\. Gomeferra. Dec. 7, 1721. * '^^ ' 

BILL to have a difcovery of a parol agreement for the falc P*'*>1 agrec- 

of copyhold lands, and whether the defendant did not pay ^f "'^f °co - 

200/. part of 23Q0/. being the purchafe money, and if the hoW*^ lands^car- 

plai rltt did not give the defendant a note, acknowledging the ried into execn- 

itcs^ipt of the faid 200/. in ^ part, l£c. and thereby alfo pro- tion. 

I Eq. ab. 40. c. 

6. a I. c. 8. 10. Prcc. Ch. 401. i ^q.ab. 130,2.0. 

I Bat compare this cafe with tnglefd^% cafe, and fee the difference. 

mifing 



150. 
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mifing to make a good title, &r. and whether the plaintiff dj^ 

not bring his wrttin^gs before the deferidant'3 tounfet', who ap-L 

proved of the title, and to have a fpeciHc pcrfbrmance- The 

defendant pleads the ftatute of frauds and perjuries to the whole 

bill, it being a parol agreement, biic ovei^ ruled /rr totam curi^ 

am t* This caufc afterwards. May 31, 1722, came to a hear^ 

ing ; and though it was objected for the defendant, that this 

I Vcrn. 364. was within the ftatute of frauds, ^c. that it was an hard bargain^ 

i$i, 159, and ought not to be carried into execution in equity^ being (as 

^73- * they pretended ) 1 300/. more than it was worth ;• yet upon proof 

* Vcrn. 200- Qf jjj^ plaintiff's fide that there was no fraud, thatitwas wbrth 

Pre^c. in chftD. ^335^- '^^' ^^^ defendant had dt>ne fevcril %€is of ownerfhipi 

5^5, ^Cu . as ordering in bricks, fifhing in ponds, &r. and hdd made 

frequent promifes, ^c. There was a decree f6r the plaintiff 

per tot am curiam^ *viz. Lord Chief Baron A^untague, Barons 

Price znd Page > * - ' • ••' > ' 

^ 154- * 7'a)/lor V. Crampion & aF. Pec. 5, 1721. 

BUIforadHco- riTAHIS was a bill brought by the vicar of Madefy in the 
^^ d ^^* •■- * county of S'tdopy who was endowed of the glebe, to 
plaintiff ^j'glcbc, ^^^^ *" account againft the defendants of what quantity of coaU 
ani relief, whe' were dug, and got by them, by a work carried by them through 
thcrthisif not a foot-way under his glebe, and alfo to have fatisfaftion fot 
proper at law. the/ coal, and alfo prayed an injundioii to ftay the works'. 
1 Lev. ie7. *Y\xt defendants anfwered, but at the hearing infilled, that this 
was a bare adtion of trefpafs; and though the plaintiff might 
t Q:. I Vcrn ^ intitled to a difcovery f , yet he ought not to nave relief, for 
1 30. that the ^antum of the coals might be afcertained by a juryv 

Hard. 182. or if difcovered by the anfwer, they could afcertain the dan 
mages more properly than this court f and of this opinion the 
court were at firft, but afterwards would not difmifs the bill ab- 
folutely, but retained it 'till the plaintiff -had afctertained his 
title at law : the reafon feemed to be, becaufe there were fe- 
veral defendants copartners in thefe works, fome of them exe- 
cutors, and fome adminiftrators, tod the plaintiff would be un- 
der great difficulty in proceeding intirely at law for the da- 
mages. 

t i5?*'''» ^^ copyholds are Included in the general words of an a«ft ? 
SfaydoH9 cafe, ZiK3'> and Hard..4^^. 1 H ow far a court of equity will 
carry a parol agreement -in part executed, into a full execution^ vide % 
Cbmn, Can Leah T. Morrice^-'Hatton, and Gi>i}y-*-And thefe cafes lately 
decreed in chancery, but «ot yet in print— Xj^#r ▼. Pycrofl^^Y Amburfi 
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The Attorney General V* Snow. Jan. 27, 172 1. 153, 

CiyOIT was furety for one of the clerks of Mr. Pauncefoot picadinr double 
(caihier of the excife) and entered into a bond for that to information 
pyrpofe | npw upon an information of debt upon this bond it of debt, 
w^ moved by Mr. ^0o//(fy on the behalf of the defei^dant, up* 
on the ftatute for the amendment of the law 4** Csf 5® Ann^^ 
for leave to plead double j that is to fay, rnn eft faSum^ and 
conditions performed^ which was granted : ^od Nota ; for 
fu^erfy firft, if the ftatute extends to this cafe of the crown ; 
and 2d\j, the pleas feem contradictory. 



Warwick qui tarn V. Rawlins^ Feb. i, lyzi. 



iS4« 



ASeifure was made of feventeen hundred pounds weight of Two informa- 
' tea on the i6th of December laft j the officer took away 1*?°* "?•" ^^c 
part of the tea at that time, * and fealed down the reft of the ^^^^-p '^** 
cannifters, and came another^ day and took away the fealed y. . «* ^' 
cannifters j upon this two writs of appraifement iflued, and g^^. cap. '«.' 
tavo informations were filed upon this feilure : and it was moved 
by Sir Conftantine P>4i//j,that the feifure being but one.in point 
of law, there ought to have been but one information and one 
writ of appraifement j and therefore the former ought to be fet 
aiide $ and of this opinion were Lord Chief Baron Bury and 
PrUe^ otherwife the defendant wQuld be doubly grieved, ob- • 
ligcd to give double fecurity, and liable to double cofb j but 
this being oppofed by a bidder, Mountague and Page Bs^rons 
were of another opinion ; fd no rule was made. Nota^ Feb. 
23. it was moved for cofts againft the feifor for not going on to 
trial I in which the court were divided, being on an informa- 
tion of feifure, though they faid it was ufual in cafes of 
De^enerunt, 

In Cam' Scacc', Feb. i, 1721. 15s. 

^he Attorney General v. Strany forth &f aF. 

AN £»^/j/* information was brought by the Attorney Gene- ^^rchYndSin 
ral, fetting forth that Nicholas Skinner in the year 17 10, ^chof'thcm^* 
forhimfelf and company, imported one hundred and feventeen liable to pay 

the whole duty co the king/ Poft PI, 29 $• 
tons. 
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tons, and thirteen gallons of Gallicia wine, and upon application 
to the cuftom-houfe obtained 4 fight ; in, purfuance of which 
the officers appoiated to view certified, by indorfement on the 
order of fight y that thirty-three tons were fo damaged, as to be 
only fit to make fpirits or vinegar, and funk one third in value ; 
the agent of Skinner entered the faid wines for Skinner and 
company in the cuftom-houfe, and by a miftake of the clerk in the 
P# 98 * office, the whole thirty-three tons was allowed for damage, 
though no more than one third of the thirty-three tons was in- 
tended to be allowed by the commiffioners j fo that the crown 
was by this miftake, d^n-auded in its duties five hundred and 
thirty- five pounds, and the difcovery being niade about the year 
171 5, this information was not brought till term, which 

prayed that the defendants (being five) might make good this 
deficiency; and the court decreed accordingly, that though 
the importation and entry was only by Skinner, yet all the part- 
ners who were fo at the time of importation, were liable in 
the whole to the crown ; and the decree was drawn up, that 
the defendants fliould pay the faid fum to the crown ; as Mr. 
Attorney General /hould think fit. Nota, Skinner became a 
bankrupt in 1715, and Richards, one of the defendant's, was 
aflignee, and infifted in his anfwer, that he had long ago made a 
' diftribution of all the efFefls of Skinner to the creditors; fo\hat 
he had nothing left in his hands ; and as to him the court were 
in fome doubt, and took time to confider, whether the fum of 
fiv« hundred and thirty-five pounds, o^cafioned by this miftake, 
was a del3t fo vefted in the crOwrt, that the affignee could come 
upon the efft€ts fo diftributed, or whether the king is boupd 
by the ftatute of bankrupts,. ' . " ' 

•^5<> ' Greenaway v. The Earl of Kent. 

Timber-trees . , " . " . 

above ao years TJ ILL was exhibited in 1 704, by the vicar of lVasford\nx\it 

growth are tith- JLJ cQMXily o( Hereford, fettipg forth that the defendant was 

corded 7^ 7^ I PO^e^edofa coppice called T/^tfC/^/if^ and other wood-lancl 

Alitlr not^ " within the faid parifli, and to have the tithe of the wood cut 

* P 0*0 down, and bark, and infifted that if ahy of the wood was * above 

^^ twenty years growth, yet the fame were but fome feW poles 

growing fparfim from theftubs or ftocks of other trees, and i^bt 

fit for timber, but only for fire-wood or making laths, and were 

accordinglyfold to the iron matters, who ufed the fame for fuel 

at their furnaces : the defendant in his anfwer iufifted, that the 

woods, tff. confifted of an innumerable quantity of timber-trees, 

of" oak of thirty years growth and upwards, and alfo of coppice 

and underwood under twenty years-growth, that he caufed'the 

timber-trees (which he hopes to prove were above thirty years 

growth) to be ftripped and the bark to be perked by itfelf, and 

lb delivered to the buyers, and the timber-trees to be fallen^ 

and 



/ 
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and the found and ^lerchantable parts thereof to be fold hy the Vide a Leon. 79. 

country's ufe, and the parts not employed in the defendant's , ., . .g. • 

own affairs for building and repairs, and the lops and offal 48/49/ 

he caufed to be iized into billets, and ranked and corded by it- sir W. Jonc« 

/elf apart from the coppice-wood, and delivered the fame to 100. 

iron mailers, and infills that the timber-trees were free from the ' Ro Abr. 640. 

payment of tithes : but the court decreed, that all the wood ' ?;^' S^^- 

above twenty years growth (as well as underwood) cut and cor- ^ Ll^v. 189. 

-i/eJ^ and the bark (Iripped from th^ fame, ibould pay tithes, but palm. 38. 

that no tithe was due from fuch wood above twenty years growth Moore 907. 

Jrtor of the bark thereof, which was «<?/ corded. Nota^ thisde- Hoh. 119. 
fcree was cited by the court, and plainly makes timber-trees above il^V ^^^ 

zwenty years growth tithable, if cut and corded for fuel, per ^^^^^r. i/iof* 

J3aron Buryy and Price and Smith Barons. Cro. EHz. i. 

In Scaccario, Feb. 9, 1721. * P. 100 

Mead v, Wyndham. '^ * 

TNDEBrrjfWSaffumpftt for goods fold and delivered ; the ?^^£T/„^. 

y,^", .1 °, ..- -. ^ mrra lex annos 

-^ defendant moved, that upon bnngmg fix pounds into court pleaded after 
It mighc be flruck out of the declaration, ^c. and afterwards money brought 
pleaded non affutnpjit infra f ex annos : It was how moved by Sir in court, but 
dfmftantine Pnipps\ that the plea might befet afide, and the de- ^^^^ 
fbndant be obliged to plead the general ifTue, which the court > 
ordered accordingly, tlie bringing the money into court being a 
ibrt of an admiifion that thepromife was within fix years : then 

Mr.'Sootle f6r the defendant moved to withdraw his money out 

of courty it being in the mafler's hands and in the power of the 

court ; but that they would not permit. 
* • • ■ 

Crawford^ s Cafe. Feb. 20, 172 k 'sB- 

nRAlVFORD feifed a parcel of Hppocociana upon the 23d ff°^^i?fence 
^^ day of September ; m Michaelmas term folb^wing Cr/2iy/*r^ obtained and 
took a writ of appraifement, and Hyam put in his claim and then moved to 
gave fecurity : a lietter of licence was granted to enable Craiv- have the fine 
ford to compound with Hyam ; and upon an affidavit made by "ted, but op- 
Crawford that the compofition was made, it was moved by Mr. P?fv ^ 
Foiej, that the fine might be rated, there being no collufion 
between the officer and the claimer, and compofirion having 

Nota, Infer Buchle \ff Vanacre^ Feb. 20, 1691. Upon a bill for tithe- 
wood in Erttb in Kent above twenty years growth, part ufeil for timber, 
and part made into billets and faggots, rcfolved that the lafl (hall pay 
tithes, for the trees being above twenty years growth alone will not pri- 
vilege them, but /A* «^ The fame rcfolution was in 4-^on ^nd Smithj , * 
%vhich was reheard and reviewed, and Franklin and J ones y la 1684, and 
Cotvper and Layfeld^ 

been 
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Plea of miiho- 
tner in the 



beea at one third according to the rule : but this mohon was.qtK 
pofed hy Mr. H^ani on behalf of the bidder^ who had bceA at 
fome expence i and the motion was denied /fr curiam. 

* Iq Scaccario, Feb. 10, 172 1. 
Monkhoufe v. Hutchifm. 

A BOND was entered into to the plaintiff by her namt of 
-«— . - •...«- Elizabeth^ in which name the aftion was brought j tbe dc* 

tian'nainVfer ^^ndsmt pleaded in abatement, that the plaintiff's name was Ifk-- 
aiidB as a ihau bely and not Elizabeth : but upon motion this was fet afide as a 
plea. ibam plea, per totam curiam, ^are the difference as to the time 

allowed for pleading in abatement upon a fpecial ^>«0 ; 

l5o. 



Bill for beacon* 
age difiniiTedt 
being proper ^t 
law. 



*P. 162. 



15'. 

Tithe of houfes 
in Southwark. 
Lib. II. 
Dr. Grant. 
Hob. 10. 
t)r« Leyficld. 



The Mayor of Bofton v. Jack/oh & aF. 
Feb. 10, 1 721. 

BILL for beaconage (i. e. a duty for fettmg up lights fbr the 
benefit of navigation) which the plaintiff claimed by letters 
patent ; the defendants admit they had paid this duty, but in- 
fift they had paid it in their own wrong : it was obje^ed l>7 
Sir Confiantine Phipps for the defendants, that this was propi^^ 
at law ; and the f cafes underneath were cited. On tfi^^ 
other fide was cited by Serjeant Chesjhyre the cafe of the city ^>^ 
London and Palliflery Mick, 1721 ; to which it Was anfwere^^ 
that the court retained their bill, becaufe there had been j^^^ ' 
Cedents of fuch bills by the city of London^ and their ufag^^* 
and cufloms are confirmed by a^ of parliament, and they ha.^ 
alfo afcertained their citle at law ; and the bill in the prefer^ 
cafe was difmifled * by three Barons againft Mountague^ wh ^ 
thought that where a matter extended to feveral perimis, an^^ 
was of little value^ a court of equity ought to take conufanc^i^ 
of the matter to fave trouble and expence. 

Pocock V. Titviarjh. Feb. 21, 1721. 

BILL for tithe of houies not within the city of London and fo^^ 
not within the ilatute 37 Hen, 8. it was admitted by the 
plaintiff, that this deman4 was againft common right, and he 
did not alledge this payment to be either by cuftom or prefcrip- 
tion, but that this was the only provifion for St. Sa<uiour's South- 
'txjarky in right of which church Hie plaihtiff claimed : it was 
proved that the houfes in the parifh had, fince the year 1653, 



f Difney V. Robertfom^ ante Pi. 64. Harding ▼, Ange^ Trin, Sittings, 
1719. City 0/ Bxet.'r ^ad Bend, Hit, 1718, 
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jffmrfUif paid twelve killings /«r annunf ; but no proof that the 
ffefendaiit's hottfe had paid for twenty-five years, but by one 
^le witnefs ; yet the court decree4 an accounc without dired* 
jbgan iiTue.' ' 

Rfxy. B(irnfteld. Feb/«2, 1721. ^^*- 

UPON an outlawry againft the defendant's liuiband there if- ^If? ?<> *" »«♦ 

fried an extept, and an inquifition was taken thereupon, ^ei^j.'^n"^ 
which finds that the hu(l>and was feifed of the lands in rgnt of ^utlawx7, that 

[fas ^fty and injure fuo : .the eftate was feifed into the king^s the party <mu 

hands; the defendant pleads as tertenant, that her huiband Uweditdead, 

died the day of Oadfer^ and prays that the king's hands without fctting 

taty be amoved, and ihe reftored to the poflcflion and pcrccp- [o^edto ^c 

tionofthe profits, without fetting forth any title. It was infif- well enough 

ted by Mr. Prohyn pro rege^ that it ought to appear upon re- for the ter-te« 

cordy that the defendant has a title, ^ before the king's hands nant. 

can be removed : before the ftat. ^^ and 3<* Ed 6. cap, 8. Rexv.Hungcr- 

yhen the lying's title was found, there was no wajr but by peti- ^l^^ ^^^ 

tioo I but that ftatute gave a traverfe j now this matter being p^ ^'^ ^ 

trtTerfable, the party oiight to fet fonh a title, that fuch title N. Lutw. 316, 

iniS^t be travetfcd." But it was anfwered by Mr. Fol^ for the • P. 103, 

<ieren4ant, that where the crown is intitled only to the profits, 4 Inft. tig. 

te t>Iead as tertenant is fufficient without fetting forth a fpecial Hard. 58, 59, 

^ttle» and aninquifitioh upon an outlawry is not an office ofw- 75» >o»> ^9U 

Sit^ngf hvLt o^ inflru^iofi only; and per totam curianiy the plea 1^*5^ ^q\^ 

^ras allowed, it 'being the ufual meth'od df pleading the death of j jJcvi 33, 
tile party outlawed ; and upon affidavit of the fa6t the Attorney 
General ufualiy allows the plea, which is the mofi: fummary 
bietbod, there being after the party's deadi no title fubfifting in 
fJie crown. ^ ' 



♦D E #P. ,04. 
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I, ■ .1 ,1 ■ ■ ■ r' 

R^K V. Blunt Widow & Atfield Widow. 153. 

.April 14, 1722. 

'OLUNf made a mortgage for years to Jtjield for fifty pounds, ]J^?jJ*^ ^\. 
7^ of which eight years were to come; Blunt was waived, ^^f^"^^* 
i^ a capia$ utfagatum iflued, and an inquifition was taken uponanout^ 
',. .. i . thereupon Uwry. 



/ 
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thereupon in December 1720, and this term for years was. found 
Lib. 7. Sir T. ^j,^ ^qJ^ ^j vhtuc of a venditioni exponas^ which iffued in jVJh 

member 1721, and was returnable inodahis San^i HUar'ti ; but 
f '^^ notice was given to the mortgagee, who was not in pof» ■ 
term^^hether* ^^^^^ (^he intereft being regularly paid :) It was therefore now 
(he (hall be per- nioved hj Sir Conftantine Ph'ipps and Mr. IV^ard on the behalf of 
mittcd to plead Jtjield the mortgagee, that ilie m?^ht be at liberty to plead to 
to an inqui(hi- the inquidtion, not having had any notice, and for that if ffc 
on on an out- ^^^ ^^ bring an ejedment, in that adion they could not try tlic 
tnor2raJor"af- ^^l^^ity of the inquilition, for the term is bound \)y the inqnifir 
ter tkc term ^^^^y ^^d feifed into the hands of the crown, and the king's tir 
Ibid upon a ven- tie fhall not be conteiled in an ejeduient ; and therefore Atfieli 
ditioni exponas, will be without remedy, unlefs flie be permitted to plead. I? 
* P. 105 anfwer to this it was tfaid by Mr. Bpile, that the. inquifitioD 

itfelf was notice in law, and this method propofed would fend 
* tQ defeat purchafers for a valuable confideration, who have title 

ty virtue of the fale by the iheriff. ( But notUj here the mort- 

S^S^^ never was in poiTefllon, fo could not take notice of the 
If a venditioni proceedijigs upon the inquifition. ) And it was alfo farther ob^ 
to^ue*for^(ale j^^^^ ^" ^he behalf of Atfieldy tha^ the Venditioni exponas waUB 
of a term found Void ; for by the outlawry the profits only are forfeited to tb^ 
Bpon an outlaw- king, but the flicriff has fold the term itfelf ; and this was ^ 
rjr, or only on doubt unth the court, whether the iberiff can fell a term upo -^ 
jn extent an^ an outlawry, as he may a chattel perfonal, and as he alfo ma;^ 
Dyer 125'h. * chattel real upon an extent or judgment ; the court feeraed in ^ 
PoftPl. 295. clined to permit Atfiildio plead, but referred it to'the deputy^ 

to ftate thefa^, that they might more fully confiJer the matter= 

'^'*- Goddard v. Keeble. April 19, 1722^ 

lowedrno^tme "D^V" ^y the redpr of C'afjle Eaton in the^county offFz/tsfoi^ 
bein? 'mention- JD ^ithe ; the^defendant inlifts upon feveral modus s ; firft^^ 
rdWhen pay- three pence for every milch cow in lieu of ^rthe milk ; 2dly^ 
^^^' three pence for every lunih.yeaned in the parifli (but this wa^s 

3 Term. Rep. gjyen up as loo rank, for ten three pences amount to the prefentrr: 
value ofa lamb J ) 3dly, oneiliillingforadry cow andoxdepaftur- 
ed,&ff . 4^hly, one penny for each dry flieepnot iliorn in the parifh; 
5thly, three pence for evt ly colt fallen. It not being alledged 
fit lofiat time thefe modus's were payable, , the defendant was 
decreed to account. "Nota^ I believe this is the firft inftance in 
a court of equity that modus's were difallowed upon this rea- 
fon f . - . 

t There was the fame refolution in Pemherton and Sparro7v Iff at\ 
Jrf/Tfy, 17:2 — And in .t^ Eley and,-/»r/«r, Fei. 3, i7a3«4, "pon the fame 
reafon, the time not being mentioned, and in fcveial cafes fince that 
time. 

' "■ : irarivick 
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Warwick qui tarn v. White4 April 2r, 1722. « p. 106 - 

UPON the ftat. 6^ Gto. Regis cap. which gives jurifdiaion Cotntniffioncrs 
^ to the comraimoners of excite to condemn forfeited goods ©f cxcife fhall 
dierein mentioned, this court will hold them very ftridly to the be heldftriaiy 
letter ,of the aft, fince it breaks in^upon the ancient jurifdi£lion to the letter oC 
•f this court; and in this cafe a writ of delivery was granted ^.at ^G.whkh 
for goods feifed by their officer, upon giving fecurity, it ap- ^^^tdionr ^"* 
pearing in the information before them, that the goods were re- 
moved from one port to another nvithout a permit^ which is an 
unlawful importation, and therefore not within their jurifdidi- 
on. Serjeant Stevens, Sir Conftantine P/}ippSy Ward and Mr. 
Brov^n, for the writ of delivery ; Mr. Attorney and Solicitor 
Gcaeral contra. 

Dcilor. Bennet V . Treppas hf al\ April 26, 1722. *^^- 

BILL by the vicar of Cripplegate for two /hillings and nine Tithe of houfe« 

pence /^r pound, according to the rent of the houfes, pur- ^" London. 

fuajit to the decree and'ftat. 37° Hen. 8. and to fupport the n,entTfe7 ^*^* 

urifdiflion of this court (the ftatute giving power to the Lord aeainftk "^ 

Hayor of London to determine, ^c.) the cafes in the margin were Hard. ii5. 

rited : feveral inftances were given, where the two Ihillings a Inft. 660. 

ind nine pence per pound had been decreed ; as the cafe of «S/. ^»t* Rep. toi, 

Miie'sy Toiuniejy v. Wilfon^ Mich. 1705 ; Sanvyerv. Montford, !^'- 

694 5 Grant v. Cannon, MJc/i. 5° Gui. fcf Mar. Sheffield v. wTtfoVsS;. 

^Serjeant y 1658; St. Six)ithiiis, Humfre^lle v. Plumfted -^ Aid- Cr. Car, 596. 

ate Parijky 21 Car. 2. But the difficulty * in this cafe was Mcore9i2. 

hat here appeared to have been paid from time to time feveral Hob. n. 

ayments, as ten ihillings for Ts houfe, fix {Killings for Borkeits\ -"^ ^^™- Digeft. 

nd four iliil lings for ^i^V/^//'s, and the charges in the vicar's ^# p. 

ooks appeared to be the fame, though in fome of them the ^ \v.^^ 

ajments fo.metimes varied, and the right of the vicar cannot be f^^ .^g ofihT* 

eftoyed, but by an uniform, conflant payment. (See the fta- d^eci ee book in 

ute.) This being a thing of great confequence, the court took Scacc', Paf, 16 

Ime to confider of this decree. Jac i. Scuda- 

In Michaelmas term, Oa. 26, 1722, the court gave judg- tcrrNo^^iT" 

aent : Baron Prlce^ that there ought to be a general decree jn'^scacc^.* ^ ^ * 
or the plaintiff j MountaguCy Page and Gilbert diretled an iflue, 
o try whether there had been fuch culloifiary payments as 
iras fet up by defendants ; and a verdi6l was for the defen- 
lants. From- this decree Do6lor Bennett appealed, and the 
lecree was confirmed. Sir Conftantine Phippsy Mr. Wardy Mr. 
IJliny and Mr. Bootle'y for the plaintiff; Serjeant Chesjhyrey 
^r.Fazakerlyy Mr. Bro^n, aod Mr. Bunbury forthedefenr 
knts. 
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Lady Carringion v. Cantillon £sf dr. Eodem Dier,^ 

JQANTILLON Un\6r and Hughes vftrt .fznnctk in France:: 
Cantilkn lenior withdrew, .apd.put in hisnephew»^.a chiW 
of eirfit years old, into the partner/nip : ,a bill was preferred 
againft the two Cdnjtiiiorts, Hitgfies^ and la4y Herbert to have a^ 
account of ninety three adions and eighty ffimes depofited in Caw^ 
tiiIon*s ^nd Hughes^s hands, as a fecurity fc/f lady Herbert^. the 4^-; 
fcndoxittantiiion fenior, in his anfwer admits tha( he is. agent for 
Hughes i and it was^now mo^ed by Serjeant Pffigelly * on the 
behalf of the plaintiff, that fervite of the, fub'paena upon the 
C'dnttUons or their clerk in court may be deemed good fervice 
as to Hughes^ who was then abroad in France^ ^nd per Utamtu-, 
rlam the fervice was allowed ; as was done in the cafe of Fumes 
V. tanvesj the fervice on the bpther^fr^ bejng allowed, Mj. 
Jo/itt Laives being in France, Serjeant CheJXire for the iefen- 
dants. 

Baker v. Planner &^al\ April 28, ijii. 



TilLL for tithes ; exception taken to the anfwer, ^hat th^ 



flxception al- . 

fstting forth ^^ defendant doth ndt let forth quantities and values : the de^ 

<!}uantities and fehdaht ftts forth what tithablc matters he had, ^nd fays, h^ 

i'alues of tithes had no other titheable matters Whatfoever. Barons Price ^^nd 

|.arti«ilarly. p^^g thotight this infoScient, and that ht fhould fet fortb 

particulafly • that he had not fiich and fuch things as charged 

in the bill j and upon their opitiion the exception Was allowecf; 

(But W3//7, this feems very extraordinary and contrary to the 

conflant method of drawing anfwers. )~Baron MountHgui 

thought it would be Well enough, if the defendant fays, he has 

1I0 other titheable matters in the bill mentioned .-^^-^Bu t ^o/ii, 

then it might be thought infufRcient, if there were (as is ufual) 

a chai-ge in general in the bill,' that the defendant had divc» 

other tithable matters. 



169. 



Foiheringham v. Moiata Ssf aP. May 16, i^jii. 



A note givtn y yppN a motion for an iiijhnfticn upon a South-feia contra^ : 
upon a s. s, y\ ^j^^ ^^^^ ^ ^^^^^ ^^^ plaintiff had given three notes fcrf 
Contract is a- %^^ - , ' . i '^ . >n 1 1® 1 • A 

eompofition ^"^ payment of the money : it was inhlted that this was a contract 
* P. 109, "cither * performed nbr compounded, within the ftat. j^.Geo. 
within the ftac. and therefore ought to have been regiftered ; and Mr. Soctfi 
y Oeo. a< well who moved ir, endeavoured td diftinguim this cafe upon a notk 
■AH X bond. from that of a homl (which had ofteii been refolved td be a per- 

formance or compofition) for that the bond was a fpccialty wmcH 
extinguifhed the contract, but a note is to be taken as part cf 
the fubfifting contradt ; but the court upon the firft obcning Were 
clearly of opinion, that thefe notes being for a l«ls Aim, werel 
compofition, and denied an injunftion 

DE 
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Majj 2$, 17225 Lord Chief Baron Bury being 
deftd. Sir yames Mouniague came up Lord Chief 
Baron. , 



Pearce v. Penrofe &f «/* May, 25, i722, 17^- 

TT was faid by Baron Price^ and fo admitted per curiam^ that rnjun<aion to 

* if a bill be filed to quiet the plaintiff in poiTeflion, Isfc, upon l"^^' plaintiff 

anaffidavitofdifturbance, and the bill being filed, the plain- jJlJ'"i,^*'^o^'''i* 

tiff may come before fervice of the Suhpcsna to anfwer, and fo* before fcr- 

loOTC for an injundtion to quiet him in fuch poiTcfiion as he had vice of fubpcna 

» the time of filing the bill. to anfwer. 

The Bijhop of Lincoln v. Sir W. Ellis ^ & aP Hi. 

May 28. 

UPON a bill for tithes, as redtor of Barney in the county ^^ e^^gn "*^ 
of Lincoln ; the defendants infifted that the lands were '^hcre thcVcf- 
»rcel of one of the greater monafteries diflTolved by the ftat. fee, and not the 
51. Hen. 8. A decree was * offered to be read in evidence, impropriator 
therein Sir Thomas Skipwith lelTce of the then biiliop of Un- "^^^ party. 
•fl/iw, was plaintiff againft the then tenants of the land i but it * i • 1 11 
/eas objected to the reading of this, for that no admiffion of the 
cffcc iliall bind him that has the inheritance, and who was no 
larty to the decree : but by the opinion of the Lord Chief Baron 
Mountague and Baron Price^ it was read, who faid they fhould 
lave made no doubt of reading it, if the leflee had prevailed ; 
md therefore they faw no reafon why it fhould nor, fince he 
lid not prevail : but Baron Page was of another opinion, and 
lis reafons feemed to be the better. Mr. IVard for the plaintiff; 
>erjeant Chejhjre for the defendants. 

f 
Armiger v. Clarke. May 28, 1722. 171. 

BILL for the fpecific performance of articles for the purchafe ^^^^ forafprcifUr 
of lands at thirty years value, whereupon five hundred P^^fo^nance of 
pounds had been paid by the defendant in part : there was a purchafe*of 

l^nds (JJiniiffed, 
becaufe the lien or remedy was not mutual or reciprocal- 
Memorandum 



«Mod. By. 
* P, 112 



173- 

Rcfidmim, 
vtfhen it fliall go 
to the next of 
kin, and not to 
the executor, 
a Williams 15 8. 
1 Williams 

JJ44» »U. 
Prec. in Cun. 

170. 

* Vcrn 675. 
Rep. of Ca. in 
equity, fo. 74. 
14 P. \Vm.;»3. 
1> town's Rep. 

Jy, 33.^» 334- 

t Stra. 5 6^. 

Z Atk. 68. 

3 Atk. li.?.. I 



D^ TVr/;/. 5. TriniiOfiSy 1722* 

memorandum indorfed on the articles, that the five hundred 
pounds fhould be repaid, in cafe the plaintiff did not make out 
a good title by the time agreed upon and fixed for that purpofe. 
It appeared in the proofs, that the plaintifPs father, who was 
the perfbn contracting for the fale of the lands, had written the 
defendant a letter, intimating that he could not make out any 
title, the fame being in fcttlement upon his wife, ^c. And fo 
it appeared in the proofs, that the plaintiffs father was only 
tenant for life, and confequently the fon, who was now plain- 
tiff, would not be concluded by his father's covenant ; aud 
fince the lien is not reciprocal, it ought not to conclude in a 
court of equity, where * alfo a writing under hand has the fame 
confideration, as a writing under hand and feal, and therefore 
the letter fTiall be taken to be a waiver of the articles : .it was 
alfo infilled upon for the defendant, that this was an hard bar- 
gain, and a court of equity will relieve not only againft fraud 
and circumvention in an agreement, but alfo againll ah hard- 
ihip ; in the firfl: cafe they will fet the agreement afide ; in the 
fecond, they will only not carry it into execution. The bill 
was difmiifed per iotam curiam, chiefly upon this principle, that 
the remedy was not mutual* Th^ Lord Chief Baron took this 
difference, if a man comes for a fpecific performance as to the 
land itfelf, a court of equity ought to carry it into executioa,' 
becaufe there is no remedy at law » but if it is to have a perfor- 
mance in payment of the money, they may have remedy for 
that at law. Sir Conjlantine Phipps for the plaintiff; Serjeant 
Chesjhyre and Mr. Ward for the defendant. 

Jq/linv. Brewet. May 30, 1722- 

AMAN makes his will, and after feveral legacies devife^s 
the reft and rcfidue to his wife during her life, and dies 
rtie makes her will, and devifes to the defendant, and dies ; h*- • 
polftrffes himfelf of her perfonal eftate, and alfo of the refidu^ ^ 
of the hufband's perfonal eftate: the plaintiff, as next of kin^r^ 
prefers his bill for a diftribiition of the refidue of the huiband*:-^ 
perfonal eftate, which was only devifed to her for life ; and up- ^ 
on this the long controverted queftion arofe, whether a legacy ^- 
being given to an executor fpecifically, did not exclude hinr"^ 
from the refidudm ; and this cafe having been feveral times ar — ' 
gued, this day judgment was given * by Page 2ind Price Barons 
for the plaintiff, thut he ought to have a diftributlon ; Lordfc^ 
Chief Baron Moiint^f^ue being of a contrary opinion, Mr^ 
Cumytis for the p]:iintilF. 



Wib. 



3'3- 
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/Pfffer V. Winfim. June t. 174. 

^Y%H£ qoeftion was, whether Sunday (hall be taken to be Sunday, 

. X one <rf the days a defeadant has to plead in ; Noia^ whether it is 

Sumday is included in tlie eight days for notice of trial : but ^^! f ^^"^ ^^'^^^ 

fJbjC tflUndion is between matters in Pais and matters tranf- *oplv^a"d i^!^*"* 

salted in cotirt ; and therefore in this cafe the plea was receiv- % Lcqc. 206. 
«^ Noiay this was ati adion of trefpafs, and the defendant 
pleaded the Locus in qua, i^c. was ancient demefh. 

^une th€ gthy 1722. This dif' Mr. fiarda i5//*^r/ 
took his feat as puifhe Baroii. 

Upton V. Coward. June 9^ ■ ^ 

^^■•T^HE defendant's plea of privilege as an attorney of the Plea <if pHvi- 
X court of king's bench, was received per Mam curiauiy ^^^ ^^ *" **" 
^c£lcr appearance by the defendant, and bajl put in: thefc J<?»n«7^t*« 

•- •^■^ . , '.♦ CL ' T\ ' -o rvr» ^ i- kings bewch, 

«^fcs were cited agamft it; Dyeti^, 387. Hard. 36, 365. admitted after 
3ft . Ro. Air. 276, 5. — Thefe cited for it 3 3 L^'. Sir Geo, appearance, 
-^^f/httfoad; i^lL 445, 545, Und bail put in 

i<il. £mr. $, 

• In Scaccatiio, juni p. **P.^:4 

Morgan v. Skinner* ^16. 

"I^N trefpafs for taking duos Boves; the defenddht juftifies for Tr«%^«- 
1 toll; 01 pon deriiurrcp- this exception was taken to the de- ^5^*°dant juf- 
loidant's pica, that he had not given notice how mubh the JfrnetV^t 
toll was : but to this it was anfwered by Serjeant Comyns pro jG^y he gav. no 
iifauPt and holden per iotam curiam, thdt laying a demand tice kovr mucK 
was fuflacient ilQtice of itfelf ^ sUid the pleai was ttblden to be ^ ^<»^^ ^'* 

•'^^^ X.ntw.3, ;. 

in Scaccarid, Jun^ li; 
BirchdUvi SmetbMrJi. in- 

THIS was an adion of covenant upon an indehtiire of ^'^^^^^^^ ^^^ to 
leafc, for cutting down ^v^ oaks. ^c. The qucaion *=*?"7^' '^^?«v 
arofe uppn tbefe words, provifo that if the leffc^ Ihall com- rovena'nt''- a ' 
init wil^l wafte, then the leaie (katl determine and ceafe ; up- condition. 

YcJv. ao5. 
% Cro. t8i. I Ro. Abr. 518. c. 2. 5, ^. Dycrjjo. 1 Leon. 277. 2 Lev. iif 
Tomly'sC. 4o£d. 3.. fo. 5 b. i Lev. 074. Pordage*. Cole. Raym. S. C. Sauii t 
S. C. I Lev. 15$. 10 M9d. ao7. Cilb. Rep. 4|. ^^Ktlibi 454, 460. 1 Bac. Abr. r .«, . 

F to 
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an a demurrer the only queftion was, whether thefc wordL ^ 
provifo, life, (hall be conftrucd to be words of condition cm- 
covenant ; for if it (hall be taken to be a condition, then 
breach of covenant is impro{>erl]r adigned, and judgme-^er; 
ought to be for the defendant; of which opinion was r^ 
itvbole court ; for though a provifo may amount either to ; 
condition or covenant, yet that muft be, when the intent ^^i 
the parties leads to fuch conftrudlion refpedtiveJy 5 butthex-e 
is no fuch intention, nor any necefiity here to conftrue it a 
* P. 115 covenant, for there were other ♦ provifions in the leafe by way 
of covenant, for the benefii of the IcfTor. Mr. Booth (who 
demurred) for the deftndant; Mr. Faxakerly for the plaint iflP. 

178. Penny Executor of Penny v. Hoper. June 21. 

Title rauft be JN a bill for tithes in LuSon in the county of Hereford \ the 

fliewn in a bill 1 plaintiff fets out his title, that Sir Herbert Croft being pof- 

for tithes, ^ ^'^. ri r •./-/ -j 

where there it fefled or a long term of years unexpired of the great and 

a lay impropri- fmall tithes, demifed to the plaintiff's teftator : it was objed- 
ation. ed at the hearing, that the plaintiff had made no fufficient 

title ; for firft they had not proved Sir Herbert Croft*^ Icafe, 

{o that it might appear whether his term was fubfifting or not ; 

- and if they had, that alone would not be fufficient, for they 

Cowp 3bx ought to have fliewn (being a lay impropriation) in whom 

Deue/^15. * ^^^ ^^^ ^^ vefted, and derived the title from thence: and t^e 

court feemed of this opinion, but let the caufe (land over 

with liberty to amend, f. 

'^^' / Baily v. WorralL June 22. 

Bill for a oof^ T>ILL by plaintiffs, as leffees of the re^or of fHrnterbcmnif 

pzrilh, the vi- being a neighbouring pari(h, the tenants and the lay impro- 
<?ar of that pa- priator, who claimed the great tithes in Stote Gifford^ were 
riihmuftkea made parlies; * but becaufe the vicar of Stoke Gifford^ who 
^^Tp "]; ""'g^*^ ^c intitled to the fmall tithes, was not made a parry, 
*• '^" the bill was ordered to be difmiffed j but upon application 
(lood over with liberty to amend. 

f At the fitting* at fcrjcants inn after Jl^/Vi^. Tcrtti, 1711, thisc «fe 
came on again, and the plaintiffs had amended their title in exhibits, by 
fheWiog a jeafe from the imp.opriator to Sir Met bert Croft: but it wit 
•bjededfor the defendants, that the plaintiff^ had not amended their bill, 
and confequentty had not given the defendants an opportunity of .cin* 
troverting the plaintiff's title ; and upon this objedion the caufe wat 
again put off with liberty for plaintiffs to amend. ^ Cro. Jat^ 318^ 



Lwi 



De Term. S. Trinitatis, 1712* 

Lord Carli/ley. Wymond/el ^ aP^ June til 180. 

UPON a moiion originally for an injun<5tion; it wasfet- Notice of filiajr 
Ucd in this tafe, that where ybu (hew for caufe that ^*^^^7"*^'"^^ 
you have filed exceptions; they muft be filed, and notice gi- i,cf,,r^°you can 
Ten at lead two days before the motion) or the injan^on, move for in* 
upon that reafon^ is not to be granted. jun^ion. 

Crawford qui iamr. tiyam. Jund i^* *^*' 

nER lord chief barbn Mountagut^ the {>ower of coni- Fines, when and 
-^ j)ounding was only by virtue of their privy feal : Ihe in what Manner 
ftatute of frauds fays, it Ihall not be Icfs thdn one thirds by *° **f *"*'^^ 
thepnvy feal ; fo as they (hall not rate any fine at kfs than J^J^'-*^ 
. one half of what the feifor is to have. See the f ule^ of 

Nota^ No fine by the privy feal can be rated without th<i 
kave of the lord chief baron and the attorney general. 
The court now determined^ that when any body applies to 
rate a fine, they will inquire firll^ whether there was any 
bidder, and if there was, the court would^ in rating th<{ 
fine, take his intereft into confideration. 

• The Cafe of the Commijftoners of the Land fast of * P. 117 
the Town and Univerjity of Cambridge. Jane 27. 

A 'Motion ^as ttiade by the town of Cdmhrid^e^ that a A SUper cannot 
fuper^ which wals fet tipon thfem jointly With thi uni- 1>« t^^^^" "^ " 
Tcrfity, might btf taken off; and put only u{)on the univcrfity ^^f^ brnProcd^ 
for the arrear of the laftd Tax ; biit the court was unwilling mayifluUri^'^^fl'^ 
to do this without producing pirecedefntSy* and at Is^ft bne was /omfofthcCom 
produced of Sir IVtlllam Fleming in 1709; but itf that cafe the ftiiffiorieiftofthc 
fuper was not altered, but the procefs directed to iffue againft l*andTajt only. 
the perfons who yrdre chargeabrle, I^h6 wdfe'tba eo'Aimiiffioners 
that were in default, and not againft all the conniiiffioAers : 
At laft it was, by coiftpromife, agreed that the fupei' (hot(ld 
ftand, and the diftringas ifiue againft thofe commiffioners only 
c^ the town and univerfity^ who figned the deficient dtfpK« \ 1 

catcs. Mr. Reeves for the ttnivcrflty. 






'^t>i tern. S. Mchaelisj ijiii 
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Term. S/Mich^Us. 



igj. Rexv^ Michener. Oct. 24^ 1722.. 

Dtcm claufit CT'HOMAS Neiujham was receiver general of the coanty of 
tttremum Bot Warv&k ; 1^, and two or hers of his fons, and others, 

S'^fbe'd^ were his ftcumy; Tb^as New/ham became indebted to the 
rendanTmay «rown; J^^hn Michener^ one of his iiareties, dies, agamft 
plead to tketa- whofe estate a diem claufii entrfmnm iflied, ffifid'two houfes». ^r. 
quiiitxon. were feiied : Robert Miehener moVed by his connfel Mr. ^A 

Rams to fct afide this writ, the order for it being, that JMm 
Hard; 5)8. Michener vrtLS ifirety fbr Thorrieu ymd' JV. Ni^fham^ whereas 

IF. was onfly Aircty for Tkomas > And it was aJfo foggefted, 
that RoBett Michener wsn a mortgage and purchaibr of tliefe 
^ottfe* for a vafuable eonfideratwn without notice. To the 
ISHl ie ms aDfvtered by Sir Confianiine Phfft^ that they wem 
all jointly bound by the eM^tion to the crown, and it Wis ^ .* 
•* the condition oilly that (hewed that Thomas was the princrpal 
«id^ this fitudi variance between the affidavit (upon whtch' tfic- 
/ order fof th^ ^jfgv^ ir^vff enstremyid was made)] and the bcMid i ^ 
# P', ii(\ not material ; and the' other matter the defendant ♦ may tak:^ 
adyillita^-^ by: f pltadj^g- to t^e ioq^ifition ; p^r curyums^ 
Wc will <^ nptbing t& ip upoa motion. 

AV^, b W4^ t^d dowa as a ruie ii^ t^is cafe, that Wherc-.^ 
ever s^i^ #V^ V^igh^ l)^a iflued s^gaiaft a man in bis li&*tixzie^ 
^sfia^ti^t 4:^^spmm may itfut 4g^xvft hii aSate afrer U^.^ 
4awA» . ,. 

is^. iKieraMV. CMtmmdeky. 0&,. 2$. 

Jury may «Vc P^^ iuriam^ The jury upon a writ of bquiry of dma— ^ 

iittfcft upon a g«« V^Y P^ intereft irpon a prdmiffory iwtc, kiil of cjf— ^ 

writ .of iiifjiiiry *«fa?uiger and minney- lent ; ^ndfer Manuiague Gbief B^r9ir««r^ 

9f damages. upon 2in indebitatus ajfumfjkiot goods foU[«(fbd delivered : Bvl^ 

•^^f ^'•^^^ and Gilbert Barons, thought it could not be up-—* 

on an indebitatus ajfumpfit fbr goods fold, though in the tiXhsr^^ 

cafes they were of opinion it might J. 

" f-Thrs matter eaiMe on upon tbo pica in TV/if, Term, June ir, r7i3, 
when the plea was over ruled. 

\ This was a Qiotion to fet afide a writ of hiquiry, for that in an inde^ 
bitstuf agumpjitixx |;o«d» foid'aod deUvered, the jury had given intcred 
for the mone^. 

Bradley \ 



I 



DeTerm. S. Michaelisy 1722. 
Bradley qui iamv. Long. Nov. 22, 1722. 

IN an information for importing brandy (y'mum adujlum) Information Iqt 

upon the ftat. ^'^ Geo, it was not allcdged that k tras fo. ^^^^^f^^^^ 

reign brandy, bll concluded coMra fvnndm ftatu6' In ar re ft ing that *it was 

of judgment : Per curiam^ The conclttfion contrtt /vrmnm foreign Brandy, 

jiatuti will not aid; but the queftion is, whether vmtmi adiifium Ante PI, i»j. 

does not ex vi termini import the brandy to be foreign ; and |- ^ 

now it was adjournied to b6 conWerfed, and precedents to be * • 7^* 
fearched. 

♦ Nitay Afterwards, in Tefm, S. Mich 1 723, fir Pria, Page * P« 12© 
and Gilitrt Barons, judgment ought not to be arreted npon 
this objedion. 



Lowtber v. Wberwood. Nov. ^3, 1722. 



186. 



BILL for an fnj«n£lion, and to ftay proceedings at law jBjll for an in- 
in an a^lion of falfe imprifonment, and to have a com- j«n<^>on, the 
miflxon tp Barbadoes to ekamine witneffcs Ihcrfe ( Whoft depofi- *^^ rcommift 
tions might be made ufe of in the trial at law) which was now \q^ to examine 
moved for : But /fr curiam^ the application l^ad been proper at Barbadoes. 
\u the court of King'$ Bench, where th^ a^ion is brought, 
kit no iffue is joined here ; and the colore would not gra^it x 
commiflion. 

Noia^ In this caufe the plaintiff obtained an order to amend 
Ills bill, and afterwards amended only by praying relief, it 
l)eing before only for a difcovery ; and it was now moved 
fDec, 8tli) far the defwidanc^f that ifiis order fhould be fet - 
sidde, becaufe it deprived the defendants of the opportunity 
^f demurring, and cited Afgillv. D^wfon^ Trin. 5** Geo,"^ 
Mtly and Clarke^ 39** Mail $^ Geo. ^^xi per curiam. Though Though «n aa- 
3rou have anfwered to the original bill, you may ftill demur to -^tL^ *voii^* 
t:he amended part. Mr. Ret^es for the plaintiff; Serjeant «»yd«aurtoatt 
<Cbejfiire for the defendant, VUitndt4Billk 

Long V. ^land. Nov. 28, 1722. 1B7. 

AI^OTE was given upon a day, promffihg payment a ApeifbB givJnjj 
year after ; Uie perfon who gave the note became a * ^^^^^^ 
Wnkrupt after the note given, and before the day of payment, E^hmt^! 
«jid the qneftion was, * whether the banlcrupt being diT- kkc it is pays* 
chatrged /«rjgW, 5® Jnuf £5* 5* Geo. this note was difcharg- Iric. 
ed i aod per three Bar^xK againft Price, it is not. * P. 121' 
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De Ternu S. Micbaelis^ 172a. 
i8j> Minneti &f Heys v. Ann Robin/on. 

Prohibition to jt^^ ROBINSON libels in the admiralty court as ad- 
the admiralty mjni(lr;itrix to her hufband, for his wages due as mariner 

^^h^^ il^°*'**' aboard the Prince Frederick ; Mlnnett and Heys move for a 

tvhere there nrai pyohition, upon a fuggeftion that this (hip was fcifed for im- 

a l>bt*l for man- '^^ , , ^ r rr n t i_ • fn '/t rr 

iierU Wages ^f- P^''^»^g wmps from Holland^ not bemg Rbenl/b or Hun^curma 

ter feifure of thcf wines, and therefore forfeited by the Stat. 1 2 Car» 2. that 
Ship. claim being put in by Bowen the mader an information was 

filed by the j[eiibr» and Bowen pleaded the general ifFue ; but 
^efore trial ^o^pen fubmitted, and compounded according to 
the courfe of the court ; and upon payment of one hundred 
and thirty-fix pounds to the informer, ^c, there w;as judg- 
ment quo J vaj dellbftr^ur^ He, It was like wife fuggefted, 
that the libePwas for wages, due before the feifure. Upon 
l;his ipotion I infilled, tha^the aft of parliament had fo altera 
id the property of the (hip, that by the feifure, fubmifiion to 
a fine, 2Xid\\xii^TA^TLtquoidellberetur^He. qpon it, all prece- 
dent incumbrances were difcharged : ' , But the courts upon 
Ihewing caui*e,'difcl^arged the rule, though they admitted^ 
If thjcre had been a con&iination, that would have been a good 
ground for a prohibition, and a difchargie of all precedent 
incumbrances : Therefore qusre^ for the fine does imply a 
condemnation, although not a<flually given, but prevented 
by fhe fubmiffion. 

* ?. 122 * At Serjeants Inn, Dec. 7, 1722. 

193. Lordv. Turk. 

^^^^IrZ R \^hiy ^''Vir. °^ ^ft'/ '? the county of Suji. 
titheg,5ic|aiKjf ^^ '^^^ tithes ; the defendant. infills the lands were parcel of 
being parcel of the monafteryof 'Rohertprtdge^ which was of the Clfiertian 
anioRaftery^of order^ and itcref:^? difcharged, being diffoived by the flat, 
order '*'^* Ji H^ 8.' as one of the ' greatei* abbies. But nota, lands,^ 
fVcKReb lilt ^^°^g^ ^f ?^? Cfiertian order, were not difcharged but quan* — 
Cro.Ja. 559, ' ^diu in pro^'thmanibus^ and even not all thofe, but only yW^ as s 
liard. 174, 190; were in them before the council of Lateran^ as is expreflVd in ^ 
3 9oin Dig: 84. that council, which Was held s^ Hen 2 jinno ii79.-f-The -s 
^Bax:. Ahr 8^ "^^^^^^ *°^ P'^^^*"^^ whether the lands were purchafed before = 
provinjr whe^ ^^ ^^^'^^ ^^^ Council of Idteran'fAS only by payment of tithes, 
thir lands were which will . induct a jpreAi'mptioa that the^ were purchafed 
pur.hafedbeforc after; ZTvi fer curiam i the defendant wai decreed to account, 
or fincc the fp^ ^^t it appeared that the, lands were in tenants hands, 
r^^AnnlT!*' and confoquently not difcharged when they came to Ben. 8. 
fan,Annou79. gir Confiantine Phifpe for the Plaintiff. . ... . . 

# t) E 
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RexY.Tollettjirm*. Jan, 25, 1722. «9«- 

CTTbLLFTT w^s outlawed at the fuit of Baify, Term. Pafch^, Y^Xf^l^^ 
1 r,,^ r^ n ' . ./, . 1 "^ . •' 1 lecurity, money 

-* 8** Geo. KegtSy an inquiiition was taken thereupon, and levied by the 

returned into the exchequer; a levari facias iflued returnable iheriflFupon an 
Offahis Hilarit anno nono Geo, RegtSj by virtue of which the outlawry may 
(herifiF levied one hundred and twenty pounds. Craddock^ ^^ ^^^ *** ^^^ 
who had a ftatute merchant againft Tollett for a thonfantl ^ " "' 
pounds, Man 7^ Geo. and was in pofTedion of the land, mov- 
ed for time to plead to the outlawry and inquifnion, and that 
upon giving fecurity, the money in the (herifl^s hands might 
be repaid to him, which was granted, and faid to be the con- 
fiant courfe of the court of exchequer. 

Cotes V. Turner. Jan. 26, 1722. *9*- 

ipER Curiam^ where a plea or demurrer is over-ruled upon Whether a fur- 
"* hearing, and the defendant anfwers alfo (even by only l^qjj^cdbcforc 
denying combination) the defendant ♦ is not obliged to put exceptions be 
in a farther anfwer until the plaintiff has put in exceptions put in. 
for that purpofe; but if the demurrer is to the whole bill, * P, 124 
and over-ruled, the defendant muft anfwer according to the 
rules of the court, without exceptions put in by the plaintiflP. 

Price V. Lord Coningsby. Jan. 28. '^3- 

THOUGH a letter fent by the lord Chief Baron to a Letter to apecr 

peer is not fuch procefs as fubjefts the party to a con- by the chief 

tempt, yet it is fuch procefs as gives the party fuing it our, g^J^^^j gy^c, 

priority of fuit: if a man files a bill, and takes out no pro- y^^il whoftalt 

cefs upon it, if a crofs bill f)e filed, the plainti6f in the origi- or ihall not be 

nal caufe cannot compel the defendant to anfwer his bill firft, compelled to 

he having taken out no procefs on his bill. anfwer fiift. 

194. 

In debt for a 
fine fet in the 



Gvldv.Freame. Feb. i. 

IN an a^ion of debt for fifteen pounds fet for a fine in the court of a ma- 
court of the lord of a manor, the court refofed to let the nor, youcaniot 



pay money 

defendant «»<>«>««• 



?95- 

In cafe of a bill 
for a difcovery 
only, the plain* 
tiff ihaU pay 
coft», though 
he has a difco- 
very, and the' 
defenilaQc was 
the occafioQ o£ 
the iiU 

* P. 



196. 



Modus for hay 
ai)tiallftnall 
rlrhcs Poft PI, 



Modtfft in lien 
r>f tithe hemp, 
fid:^ ana Hay. 



defendant bring four (hillings and two pence into court, i^c. 
as had been done in debt for rent, covenant, ^c 

Calverlyt. farker. fcb. i. 

WHEREVER a bill is for a difcovery only, and the plain- 
tiff 'bas a difcovery by (be defendant's anfwer^ the 
plaintiff cannot reply or proceed; for by the difcovery the' 
plaintiff has obiained the end of' his bill $ and ^hen he has 
had the benefit of it in ah a^ion brought at law, and comes 
after to difmifs his bill (Whidlh he i!nuft do, or the def^ndaist 
* wiil) fach dtfmiflion will ^' with cods to be iSiiL^ ; which 
feertis hard, fince the defendant was the occaiion of this btll 
by his ^fe plea below, and the plaintiff there can be allowed 
' no cofts lA equity. Vide Sua. ^^ tf 5° -//««*; caf. 16. feff. 23: 

$ar^r. H^grs. Feb. 1722. 

BILL by the rt&ot dt Wateham in the county of timt fan 
tithes; the de^ndantinfifts upon this ntodus, ^k* Oit4e 
ihiiWngfer acre for n)ar(h lAitd^ font pen^e fer acre for op^ 
land, payable at Michaelmas^ for hay and all fmall tithes withtf 
in the parifb (except h,o^%.)Notdt tt wxs admitted, if this mo^^ 
dus had been for tithe hay only, or the tithe arifing on th» i 
land, the one tbtlling had been too rank. Baron Price was o^ 
opinion this was (as laid) a void modus ; Page and Gilbert 
Qarons, ttiat it was g«ood, and decreed accordingly for th9 - 
defendant. Againft the modus was cited Cro, Slt^* < 39- Bu^^ 
ry and Graf comb and Jeffrey ^ 17 If9vem. 1687 ; Gardener anc> 
U^cifard, I'jo^- — For the modus Smeker and Bridges y JWS 

' This caufe of J?fl/f V. ifTo/s^^x was reheard Nov, 23, 1724. J 
before Eyre$ Chief Barony s^nd PtneCf Page and Gilbert Ba- — 
rons, atid the decree was reVerfcd, duBitante Gilbert. 
■ Nctat after this^ upon a new bill and crofs bill, the feveralX 
phjedions to the manner of laying the modus were cured, ^ 
aad it was allowed to be good at laft. 

♦ Tully V. Kilnfr. Feb- 1 1, 1 722. 

BILL by the reftor of Jldingbam in the county palatine of: 
Ldncqftery for the tithes of ley ground formerly ufed as 
arable, but (fince) converted ii^to hay ground : the defend- 
ant inHded upon this modus — That the occupiers of ancient 
tenements withnl particula,r viils, or townships (exprefled} 
withinithe faid parifh, with their own carts» carriages and 
horfe.«, led and carried, and ought to to lead and carry a cart 
ifoJ o£ peat and turf, from Uherjlon Mojs to the parfonage 
; V . . . , houfe, 



De Tern. Pa/iha^ ^7^3-' 

)»oufe, for the ufe of the farfon and re6!or, his farther or de^^ 
pttty, on fuch a day, or within the fpace of every two years ^ J ^*'- ^^''• 
as they have or Ihoold require the faWie, in full difcharge of \vftfo^'*' 
all the tithe of hettp, flax aiid hay growing oi* arifing on the 1006. 
iaid ancient tenements : tJiis was heid to be a void modus by 
itJ^ee Barons (abfente Lord Chief Baron MdunUgue;) for a 
cart load is too uncertain j it may be drawn by two or fir 
liorfes ; and therlg is no right of turbai'y alledged in the par- 
sonage houfe, or in the defendant's ancient tenements. Sir' 
^ahfiantirte Fbifps, Mf. Jfurd atitf Mr. Brevott of counfel for 
t:he plainiiflF; Serjeant Gb^s/hyre^ ^f^. Ffizaieflry 2Lnd Mr, 
JfM^Ie fofr the deiendjinc. 



At Serjeants Inn, Feb. 2 it 
Lloyd y. Mackwortb^ 



%$^. 



BlLl, for tithe- wood ; the defendant infills that it was tim- ''^dbmcd^t'd te' 
^ bet, but does not fiy that it was above twenty years above"*© ^ytari 
growth: 'per curiam^ we will prefupne timber to be above growth, unlcf* 
iwenty years growth, unlefs the plaintiff proves the contrary, the contrary' ht 

proved. 



DE 
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Rex V. ^£aylor &f Newman. May 8, 1723, 



199. 



In what cafe an 
immediate Ex- 
tent ihali ifi'ue. 



l^EWMAN was indebted to Taylor and others, and NtW' 
^^ than committed an a6l of bankruptcy ; before a commif- 
fion was taken out, the creditors met in order to fettle their 
ftares owing 1)y NeiLmnn. Tayluu having executed a bond to 
ihe crown, takes out an extent againR himfelf, and upon the 
inquifition taken thereon, Newman was found' indebted to PoftPl. ato. 
Taylor ; it was now moved by Mr. Bootle to refer the regula- 
rity of entering into this bond by Taylor to the crown, and 
of taking out this extent, upon a fuggeftion that it was done 
with an intent to ftrip the reft of the creditors : but Mr. At- 
foriiey General oppofed it with warmth for the precedent's 
/ake, it never having been done before; and per curiam, ir 
was denied. N. B. The Chief Baron doubted whether iV<fi£;- 
man, who was ignorant of the tranfaftions between the crown 

and . 
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Buperfedeas to 
an Execution 
againil a prifon*' 
«r, at what 
time it (hall 



Aflart meant 
lands grubbed 
up and made fit 
for tillage. 
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Toft Pi. 396. 



Whether a lay 
impropriator 
imift let foith 
title. 
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and Taylor^ (hall upon this finding be liable to an immediate 
extent, but that rather a fclre facias fliould firft ifTue againft - 
Newman; for * there is no plea to this, as there is to 2ifcirefa* - 
cias ; per Baron Price ^ this was the regular way : but how» — 
cycr, that upon affidavit made» that Newman was in a decay- 
ing condition^ and the king's debt likely to be loft, an imme- 
diate extent might ifluje againft Newman. Baron GilBar^m 
thought this laft was the right method ; fnr this is more thaa^ 
a debt acknowledged, in which cafe a fcire facial might be^ 
proper. Per Curiam^ it' a general receiver pays over th^^ 

money to yf. an4 this is found by inquiiition againft the re ■ 

ceiver, an immediate extent may ifTue againft j1, for this isai 
the crown's money. Fide the rules of 15 Car. i. 

Smith V. Green. May 10. 

IF a perfon againft whom a judgment is obtained furrenders-^ 
himfelf in difcharge of his bail (as for inftance, in Aftch- - 
aeimas term} and the plaintifiF does not proceed againft him 
in the mean time, the defendant may have a Suferfedeas to 
the execution againft him in Trinity term following. But Nota^ 
the pra^ice is difierent in £. R, and C B, 

Evans V. NewelL May 20. 

"D ILL for the tithe-wood of all extraparochial lands within 
^ the foreft cf Deqri, by yirtue pf a grant from King Ed- 
ward the firft of all tithes i/Tuing de ajfartis within the foreft 
de novo njfartatis l5f afartandis ; but by the proofs it appeared, 
thnt thefe lands never were grubbed up, but were always 
wood-lauds, and no tiihes ever paid. 

* No$a^ the debate in rhis cgfe wajs principally upon the 
meaning of the word f njfart ; and per curiam^ it is only fuch 
lands as have been grubbed up and made fit for tillage ; and 
the bill was dirmifled. Sir Con^antine fbipps for the plaintiff; 
Mr. Boodle and Mr. fTardX for the defendant^ 

Burwell y. Coaies. M^y 10. 

BILL by the plaintiff as leflee of the impropriate re^ory of 
Nomianby in the county of Lincoln^ under the dean and 
cjutpter of Lincoln^ for tithe hay : it wasinfifted upon for the 

• Spelma/tf Veth» AfTarf. Munwtedy cap. 9. Stat. 4 -E*/- t. Extenta 
Maner\ Jfegifier. fiu frc/nc, Ferb. Aflart. Blunt*%li'\&. Verb. Aflart. 
Juceb\T>\et. Verb, Affarr. 

t Mr. Ward faid the wo:d y^JJait was derived either from exarandt or 
aj^et en J^ Matter*. 

defendant, 
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defendant, that the plainrilT (being a lay impropriator) had 
not fet forth a fufficient Title j and upon that the long contro- 
"verled queftion, whether there was any difference between a 
li\y and a fpiricual perfon (clainJng tithes) was revived: but 
it: w^s not now determined; for, per curiam^ the title was 
well enough fet forth in the prefent cafe. 

The defendant infilled upon a modus of four (hillings pay. Elfkr* ^^ ^bk 
?ible at Eqfter^ in lieu of tithe hay arifing on his farm and o- in*lieu'of*tidic 
r^her lands particularly fet forth: hut per curiam. This is a hay of a farm, 
y Old modus, becauft it may introduce a fraud; for if a farm- difallowed. 
er (]iould turn alJ his arable land into meadow, he would be Hetley 94. 
difcharged of the whole for four fhillings 5 befides it is too ^ntc^p/r'tf. 
uncertain, it not being certain what a farm confifts of. Mr. ' '^ 

WVatd and Mr. Bro'wn fqr th^ defen(|^nt j Sir Confiantine Phipp4 
For th^ plaintiff. 

* P. I 30 

t Robiiifonx. yago.Mvf 2%. ^03. ' 

THERE was a bill filed to redeem a perpetual advowfon ^^l^^S^^ 
that was mortgjiged, and the incumbent dying, the fon (hall prcfcnt 
■mortgagor moved, betof e tjie apf)ver came in, that the mortga- to th« church* 
g;ee might prefent the nominee of the plaintiff the mortga- i Vcrn. 40U 
^or ; and fb it was ordered /^r (uriavni as, it was faid, was Amhurfttr. 
tjfual, efpecially where the' plaint iff will give fecurity tore- ^^ °^ 
^cm, pr bring the money into court, as was now offered. 

Rex V. Hollingjby. May 1^3. *°^ 

SIR Cenfiantine Phipps moved to ftay proceedings before two Scifnrc befof« 
judices upon afeifure of brandy, and the waggon which twojuflicea, by 
it was put into : as to the brandy the juflices have jurifdi^ioii ^^ ^^*'' ^ ^*^ 
ty the flat. 6® Geo. ifl-^. and fp they would have as to the 
waggon and-horfes, if they ha4 been running goods from the 
water- fide ; but here the brandy was taken iu at Southtvark^ 
to be carried to Aiverjloke, and therefore the officer who feif- 
cd, was ordered to fhew caufe why there (hould not be a writ 
of delivery for the waggon. ^ ■. 
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JJTri^A^v. Crav^, Jun^ ^4, 1753. 

A WRIT of error was brought, upon a judgtattit tti 
trefpafs, into the hdufe of lords ; the houfe bong 
prorogued, the Writ of error (as was aliedged) was expired j 
and therefore it waj now moved by Sir Confianttne Phipfh 
for leave to take out execution ; the rfccord alfo having nevcf 
been tranfcribed (it was faid) the lords could do nociung upf 
on It : but/k^r ^uriqm (aj^ftnte Pr'tfe Baron) if the prorogatioft 
is ^fuperfedeaSy you tfiay take put execution without applying 
to the court ; if it is not, we cannot grant the motion. What 
the lords do in then- judicial capacity, goes ov^r from (tf&ot^ 
to fefllion, as matters below do from tcHft to tern^ ; and tl^* 
mption Wis denied, being oppofed by Mr. Katkby and Mr, R^ ' 

Rodd V, Lpfd Coninglby. Junt 19, 1793. 

TRESPASS it^T Wintering the plaintiff's houfe \ the defen 
dant pleads the houfe was holden of his manor oi Mar^^ 
den^ and that it w'as antient demefn, and all a(5ttons, lie 
ought to be tried in curia Manerii ; the plaintiff demurs. Pf^ 
tctam rttifiA*, judgfhent for the plaintiff ; for wherever dama — 
ges ofniy are to be recovered, and an action h> icgnifa p^dem or^ 
tsf atmis ( thtmgh the title may come la queftion) ancient::^ 
detnetn is not pleadaWfe. Mr. tViti^t for the plaintiff; M'"- 
^Aby for the defendant, 

BETWEEN the grantee of the poft fines in the dntchy of 
Lifricafltx. and the grantee of the gildablc : it was infiftsed 
on behalf of the latter, that the flncs of lands levied of the 
gildable, though within the dutchy, oqght to go to the gran- 
tee of the gildable. Notc^^ firrt, if they are lands held in ca; 
p•te^ they belong to the gildable ; ?dly, though a place is in 
rfie nnm'rna *v llarum^ yet it do^s not follow that the whole town 
is dutchy landsi 

Shenton v. Jordan. June 27, 1723. 



blLLtobe iclicved a^a'nft a verdift upon a contraQ for 
^ fale of ten (hares ip IVel/k copper ; the plaintiff at law hav- 



pepolit upon 
Contrail for 

can rccovcr*no ^"^ recovered fix hundred pounds m^ re than the depbfit, it 
mpfhan the aj^pjiicd by the pleadings now, that ihc contradt was thus; 
■^ ** Memarandum 



'3i 
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• Memorandum, ijiat Jordan has fold to Sbentdti len (hares in 

• /i^f^ copper for itext opening of the books, at eighty- fe- * 
ven pouads per (hare ; tor the performance of * which, * j. 
each party has depofitcd two hundred pounds in Long's 

• hands. Nota, if either party does not perform the above 
agreenjenr,- to forfeit their depofit.* And;>^ Mam curiam^ 

Kc plaintiff was relieved on paying the two hundred pounds, 
Or th^t the plaintiff at law (hoQld have recovered no more 
he two hundred pounds depofit : t)Ut qtUere, for this feems an 
accraordinary opinion. 

AC Serjeants Inii^ July ii, 1723; 

Rfignolds V. Vincent. 209. 

\tlJL for tithe finfir aP, of lanib ;) the defendant infifts The ufual time 
^ that it was cuftoinary to tithe their lambs at Sc. MarPs foftithinglambs 
ly (25th of Jfril.'J but for the plaintiff it was faid, that canHvcwitb- 
r tlxe defendant's own ptoofs it appears, they generally then oiit the dam. 
c but three weeks oldt and cannot live \^thout the dam ; 
It it is ufual to tithe them not ttntil Augujli and fometimes 
>t until Michaelmas ;' but the general rule is to tithe them 
hen they are capable of living without the dam. And per 
riam^ the ciiftom iixfided upon by the (jefendant is Unreafon- 
>le \ and decreed for the plaint-ia. 



♦ D fi 

Terra. S. Miehaelis, 
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Rex V. Enderupp. 

T jilfSDELL was under treafurpr of the board of O^d- 
^-^ nance, to whom money had been imprefled for the king's 
ufe; Enderupp was a merchant, and became indebted to 
LanfdeUhj bond for onethoufand (ix hundred pounds onpri- 
rate account; LanfdeU apprehending that ^EwJiprw/^ was de- 
dining in his circumidabices, got an extent againfl: himfelf, 
md upon the inqui(ition taken thereon this bond from Ender- 
ipp to him was found ; upon./ifl/ he applied (nriaking an afl}- 
iavit before Baron Price at his Cbamhers, that fnderupp was 
jkely to become infolvent, having told him he could not p?^y 
Jie disbc, nor give fectirity, and was felling off his cffe<5ts in 
3rder to withdraw himfelf, ^c, much according to the com- 
mon form, but did not fay he abfconded) for an immediate 

extent 



afo 

I^unedjate ek* 
tent in aid for 
the under 
iPfeafurer of 
the board of 
ordipaaic^/- 



Vide Hari 
«26, 4 4, 
An\cH. \^^, 
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citent in aid againft £ii//(rri//»^, which was granted Jlfieirf^ t^ 
1721. Now this day, being the 12th oi November 1723, it 
was moved to difcharge this extent ; 6rft, bccaufe Laruf^il 
p, 13^ was not an officer withjn any of the rules to intitic him to ♦ 
this extent : to this it was anfwered per curiam^ that money 
has been imprefTed to him, and he is an accouDtant before the 
court. Secondly, the afiidavic is not in the common form : 
to this it was anfwered /^r^ttr/flw, there is no certain form oi 
words prel'cribed in affidavits for extents. Thirdly, it is not , 
accordinj^ to the rules of the court of the 15th year of Car. 1. 
nor of the 35th of Can 2. to this it was anfwered ^rr curiam, 
an extent in aid being prerogative procei^, is always under 
the care of the court, aiid they have a difcretionary power 
over their own ru!e3 | they will noc indeed let the preroga- 
tivne be made an handle to get in a private debt. And fourth- ; 
l^i it^waa obje^ed th^idif cite facias ought to have gone} but 
this feen:ed to have no weight, later praftice being other- 
wife f , So Price^ Page and Gilbert Baron (only in court) 
denied the motion, for that the extent was regularly faed out, 
but if not, would not have fet itafide in this cafe, becaufe/«- 
derupp had come to an agreement with Lanfdell the day after 
he was in cuftody ; and aifo by reafon of the Jong acquies- 
cence after the extent j:. 

In Cam* Scacc'* 
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Cappur V. Harris. 

IN this cafe thefe rtlles were laid down by Baron Gilbert in 
relation to cont rafts for 5ott/^-.y^fl (lock or fubfcription • 
firft, that if a cOntfaft be executed, a court of equity will 
not unravel or break into it. Secondly, if it be only execu- . 
tory, and a * man comes to have it carried into executioDi 
there, a court of equity will not aid the plaintiff, but leav^ . 
him to fuch remedy as he can have by law* 

In Cam* Scacc^ 
' Smee £sf Ux* v. £/fe* Martin & Spakeman. 

7/7 MARTIN'm April 1700, by will devifejs to his fon 
'^ • Edward onehundred pounds, not to be paid until he 
came of age, and in the mean time five pounds per annum tp 

f Two other objections were made, firft. That the extent ought to 
have been moved for in court. Second, that it ought not to have ei- 
tended to £mdcrufp*$ body : But thefe were over-ruled as well as the 
reft.N 

^ In a like cafe between Bradley and Bowling* yan, 26, 1 725, the 
fame ohjedions were made to fet a fide an extent, but over-ruled /#r /•• 
tarn curiam* 

be 



) 
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be allowed out of the pr6dace of the perfonal e(!ate for bis 
jnaintenance, and made his wife, the defendant Eli%. fole ex- 
«cairixy and ^ied : Edward^ when he was an infant, went to 
Che Ea ft 'Indies^ where he came of age in the year 1709, and 
xnade his will in the year 1 7 1 2» andthen died there. By his will 
Jic gave the plaintiff ^^/^aiVthis one hundred f)ounds, and made 
"She defendant Spakeman I'ole executor, who proved the will ac- 
cording to the method in the Eajl- Indies ^ and at the charge of 
-she defendant J?/is. proved it again in the prerogative court 
Siere ; and now the plaintiffs preferred their bill here for 
-clus one hundred pounds legacy ; the defendant EU%. 
in her anfwer infifted that ihe had, when her fon Ed- 
<oard was an infant, laid out in binding him appre^itice, 
2ind in fitting and fetting him out for the Euft- Indies » 
and in other necelfaries for him, more than the one 
hundred pounds. But per Page and Gilbert Barons (only 
Jn court) no dedu^ion ought to be made for this ; for 
-ahc mother, by nature, ought to provide for the maintenance 
sand education of her own fon, 2 f^cnt, 346 ; befides, it ap- 
;pears plainly the intention of the teftator, that this one hun- 
dred pounds (hould not be touched until Edward came of 
^Bge ; for there was an yearly allowance in the mean time of five 
lunds, and it was at Her peril that (he exceeded that ; and 
he pIainti£F had a decree for this one hundred pounds, with 
ntcreft from the date of Edward's will* 

Ltuy &f Ux^ V. Gardener. Nov. 11, 1723. 
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^ ILL for a legacy of one thoufand five hundred pounds where provifi- 
' given to the ^\^m\\S Sarah by the will of her father, who on is made by a 
.Jiadc the defendant, his fon and heir, executor ; the defen- ««fta'o*" ^^ V^J 
dant infifts there are not a/Tets fufficient to anfwer the whole, hig'^rell ""dlate 
ind to make out the deficiency fays, that the teftator upon ^ ^^^^^ for years 
lis marriage with his laft wife conveyed a freehold cftate, and or his perfonal 
life a term for years in the Sun tavern in Holhorn to truftees, cftate fhall nt 
^^r:o raife one thoufand fi\^ hundred pounds for his wife, in \ applied for 
^=^ill of any demand fhe might otherwife have ; and chat he „ J"Sk ^hc 
^^^hc defendant had fold the term for years, and thereby raifed legacy. 
"^rte one thoufand five hundred pounds, and paid the fame to 
'^ifche wife ; and therefore the refidue of the perfonal eltaie was 
^^bot fufficient to anfwer the whole one thoufand five hundred * ^^^ Y^tm. 
^pounds legacy now demanded. But it was decreed ptr curiam ^* ^*"*^^- 
^ Price ^ Page and Gilbert Barons) that the executor fhould 
>iot apply this term to the payment of the widow's one thou- 
sand ^yt hundred pounds ; but the fame (hould go, in cafe 
^f deficiency of other perfonal a/Tets, towards payment of the 
^ebts and other legacies, and the one thoufand five hundred 
pounds given to the widow (but now paid) (hould remain a 
charge on the freehold eftate. 

Llo^d 
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Dj Term S, Mdaelis, 17*3.' 
^ Lloyd V. Mackworth. Nov. ir. 

BILL for tithes againd two ; the defendants anfwer ft 
rately, and there were iepariite examinations ; one 
fen^ant made default, stnd there was now a decree aga 
the other with the whole coits ; and the court would not 
(inguilh as to the cofts between the two defendants^ but 
Machworlh to gel his contribuu'iMH from the other as he coi 
But notai ilAs^ as it feMns, cayi only be by bill. 

November 16, 1723, Sir Robert Eyre Krtight, c 
of the Judges of the King's Bench, appoint 
Lord Chief Baron in the room of Lord Ch 
Baron Mount ague dcceafed. 

Lambert v; Cu)nmingi Nov. 21, 1723. 

BILL for xk}kts in iKe par/fh of Warton in. the cotintj 
I^ihcajltr i the defendant infills upon an exeihpiion 
bis eftaU <>a:l(?d HUdnfion^ and for his right of common^ 
number in Teahnd^ which eftatife ^as parcel of the ^bbe; 
Ctnkerfandy ^ti^ of the greater ibbies j which exemption 
proved » but it was obje^ed for the plaintiff, that the c< 
mori is only a profit apprendri out of other land, and an 
emption cannot arile for an appendancy or an appurtenar 
"Boxper curiam^ Vft Will make no di(lin<^ion betv^een the c< 
mon and the eftate ; and decreed for the defendant. 

Gregory qui inm V. Hufii: Nd*v* 22^ '3^^3« 

UPON a motion for a writ of appraifement ind defiv 
fop a cart ^nd horfes feiied for carrying tea and cof 
the cuAoriis ubx being paid, there being a proceeding aga 
them before tivo jaftices, purfuapt to the ftat. 8° Geo, cap. 
which refers to the 6** Oeo. \ap. and alfo to two ftatmes 
^nn£. Per curignit tnough the (latutes (having no neg^j 
words) do not t^ke away the jurifdi^ion of this court, 
the party has bis ele<Sion to proceed here, or before the ji 
ices; and that bcitig now attached in the juflEices, and li 
not appearing to have bfien any great delay, they denied 
motion. 
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Whether fraud 
or not in tith- 
ing lambs. 
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Boys V* Ellis. Nov. 25, 1723. 

a bill fjr ilthes, a quellion arofe whether there y 
fraud in tliliing lambs, on thrs cafe : the ewes i^dre k 
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by the defendant in the parifli of Driffield^ in the count 7 of lmc i5, %^: 
Tqrky (where the demand lay,) all the ycair until Chrijlmat^ More 913: 
when they were ready to drop their lambs, and then were ? *<>• ^^^* 
removed into the pari(h of Skern (where there wfts a |54-^ 
dbiall modus bnly for lambs) and there kept till Lady-day aK^f/i. 
for convenience of forage^ ds infixed upon by the defendant, p. nX 51. 
^nd at Lady-day were brought back to Driffield* Notay there £ro,Dil2nes 
was no dejnand of tithe pro rata^ and quere if there had^ if it i<^* 
could l>e decreed ; for tljle tithe of lamb mufl; be paid where 'f ^^^ ol liunbt 
they fally and is not a ditifible thihg as wool is. NotUy the not divifible i» 
land in Skern was the defendant's own. Per curiam^ here is Wool 2t. 
ixot a fufficient proof of fratid, and the plaintiff's bill was 
diixnifled : But Pa^e and GUheri Barons thought, at firft, it 
might be proper to fend it to an iilue, to try whether fraud 
Or not fraud, aild whether this had been the ufual method of 
the defendant's courfe of huftandry y butj afterwards^ they 
concurred with Bardn Price. 

Fuller qui lam V. yackfon: Hi: 

UPON atrial uppn an information for importing teas, &c. Information 
from Qfiendy not being the place of their growth, led. for isnpoiting 
Contrary to the aft of navigation ; the mafter of the fhip was tea, &c. from 
3^'Qducedas evidence for the defendant ; but it was obj^fted ^^^"^^''Xof 
^0 him, that the fhip, &c. being forfeited by the aft as Well as Uvigation, the 
4fthe goods by the fault of the mafter, he thereby is become maftetbf the 
^■efponfible to the owners, and therefore fv^ears to difcharge fhip not allow- 
imfelf in conftquence : and this objeftion was allowed by ^^ to ^ * ^i*" 
?iage and Gilbert Barons before whom it was tried at the iit- ""*' , g^ . 
ings after ^iVi&ar/mtfx term, 1725, at Wejltnlnjler, But nota^ f^^^^'e ^ 
:his objeftion had never been allowed before, efpecially if 
here had been no information again (I the (hip, &c. And at 
hefe very fittings the fame objeftidn was fnade to the mafter 
)f acart (which by the fiat. 6® and 8° Geo, is forfeited for ^ .. 
running goods) and was n6t allowed*. • P. I4f 



~B 



*The Bijhop of London &f Beaumont v. Nkholls* %i6. 

ILL by the biihop of London and Beaiifnont; as fequef- J^"^°'i,*^^^ 

trator during the incapacity of mind of Barefooi the pre- ^^^ fcqucftrL 

ent incumbent, fot tithe-wood in the parilh of Blrchanger in tor, during 

th^ incapacity 



the incumbent, difmiiTed for want of making the incumbent a party 

f In the cafe of Jiici/bn, qui tarn -v. 3atidforth, FeL 17, 1714, »t the 

^SKctings after Hilary term at Weftminjier ; on ft trial upon an information = 

^^pon the 9th and loth W, 3. cap. lo; fe£}. 3. for importing//»<//tf filks,* 

Vf • the mailer of the fiiip was offered as a iwitnefs for the defendant, 

'^ut wasrefufcd by Lord Chief Baron Eyre^ for that by the third fcAi- 

mi alutlors weie liable to a penalty of five hundred pounds, and Uie 

^(kiafter liable to a profecution (though no profecution was new com- 

sbionced.) 

G die 
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he county of EJfex : the defendant demurs, for that it does not 
appear, that either of the plaintiffs had any title ; and it was 
infifted upon by the counfel tor the defendant, that (now, fince 
the diviiion of parishes) the whole right tp tithe was vcfted in 
the redtor, and the biihop Lad nothing to do with the right 
(even (ince the ftat. Hen. 8. which relates to a vacancy) but only 
to take care that the cure be fupplied, and the pro6ts fequeftered 
for that purpofe j and the other plaintiflF was only a fequeftera- 
tor, who as it appears by the form of the fequeftration, and by 
his own fhewing in the bill, was only an agent or colledor ; 
befidesy the incumbent Barefoot fliould have been made a party, 
for poflibly, at this time, he may have recovered his right fen- 
fes ; and if he fliould exhibit his bill, a recovery now could not 
be pleaded in bar of his. demand. Baron Price was of opinion, 
that no decree could have been for the plaintiflF, if it had been ^ 
fequeftration daring the vacancy, nor can there be in this cafe : 
But Page and Gilbert Barons were of opinion the bill had been 
well enough, if Barefoot had been a partjr, either in perfon or 
by his committee ; and the bill was diimifled, but without cofls, 
the want of parties not being exprefly afligned as caufe of de- 
murrer. And mia^ the words ('' and for divers other caufes, 
&r".) were not in the demurrer, as they ihould have been. 
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Att^hment •> 
refufed againlt 
a peifonfubpoe- 
naedas a •wit- 
nefs. who went 
away before 'he 
was examined. 



Pugb V. Roffingfon. 

D An officer of the navy office, was ferved with a Suhpcentt 
'*^ • to attend as a witnefs on the behalf of the plaintiff; he 
attended two hours, and then went away before he was exa- 
mined, by reafon whereof the plaintiflF was nonfuited ; where- 
fore it was now moved, that an attachment of contempt might 
go againfl him ; but this was oppofed, becaufe there is a proper 
remedy given in .thb cafe by the ftat. 5** Eltz. cap. 9. And per 
curiam^ the motion was denied f . 

f But in the cafe of Troullffime ^9, EdtMfJst fday 8, r7a9,~thi8 court 
in the like cafie granted an* attachment) becauiii aa w&X^fk was fo di£Scttlt 
and hasarduus. 



Crojl^ 
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Crqfley r. Shat^ofih. Jan. 27. at,; 

THIS caufe came on upon a rehearing^ but the petition was Rehearing not 
for a rehearing upon the minits, and the decretal ot-der permij^ npon 
never was drawn up ; for which reafon the court would not thcn^its. 
permit the * plaintiff to proceed, but ordered the plaintiff to ' * * • 143 
draw up the decree^ and rehear upon that. But mta^ there 
have been often pecittons for rehearing on the minits only. 



Rex V. Norton. Jan. a8; 



AlS. 



IKTORTON was committed to Lincfilfl gaol hj a juftice of the ^^^ difchirge 

^ ^ peace, for aiding and aiHfting in the ruling of goods ; it one committed 

was iiow moved to difcharge hiin out of gaol, upon an affidavit by a juftice for 

;that he was not concerned in the running the goods, and that he adding injun- 

offered good bail : but the court denied to difcharge him with- °*"^ P i !!%i, 
. P . • • A* r 1 ij- f • • !_• upon bail, with- 

out givmg notice to the jultice- of peace, and alio bringing his ^^^ nbtict io 

habeas corpus. the juftice, and 

bringing his ha* 

Dodor Benti^ yr. treppafs ^ aP. Jan. 31 bcascorpw. 

AN iffue was diredled in this caufe, t6 try whether there had Books of fo^ 
been any variation in the payment of tithes, or fums of mo- liierfcdors^o- 
ney in lieu of them, for hoiifes in Lmdak^ according to the ftat. ^^ff^"^**^ 
37 Hen. 8. It was now sBOved, that the plaintiff flioruld pro- ^^^jherany"^ 
duce at the trial the books of the former redtdrs; andalthougH yariation had 
it was objefted^ that thefe were properly private books, and the been,' ai to 
plaintiff's owh evidence, yet as they had before been produced at fytt» P*id for 
the hearing of the caiife, and as the iffue to be tried is to in- |*^*J" *'^ houfet 
form the confcience of the court, the jury ought to have all the *-«"dto. 
light the court can give them : fo per curiam^ the plaintiff was 
ordered to produce thefe books at the trial. 

Lafco &f aP. v. Moysi 4^4. 

AFTER ths bill was filed, and the Subpeena taken out and One of the 
ferved, but before the return thereof one of the plaintiffs i>llaintift» dies, 
dies I the other plaintiff, without reviving^ takes out an attach- ^-edTwkhouT 
ment, and it being in the vacation-time,' the defendant could feviving ; if 
not apply to the court, but was forced to pu( iii his anfwer : it the fait be a- 
was now moved on the behalf of the defendant, that the anfwer bated, thede- 
obrained from him in this manner might be taken off the file, for fcndant will 
there muft be a bill of revivor, unlefs it appears that nil the mat- ^^g atthc^ 
ter in demand by the bill furvives, which it did not in this cafe, hearing. 
But the court would not do it, for they faid, if the plainciff is 
irregular, and the ft^it b abated, the defendant will have the 
benefit of it at the hearing; 

^ G 1 GmU 
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De iitm^ S^ HUariiy 1723; 
Goole Clerk v. Jordan tsf aP. Feb. 6. 

BILL by the vicar of Eynjham in the county of Oxford for 
years tithe herbage and fiir^ey of a clofe called Amhi 
alias Hanhwough clofe in the parilh of Eynfltam : the defenda 
iniifted, that chey did not know that the vicar was intitled 
thefe tithes, that they were informed no tithes thereof ought 
be paid to the vicar ; but that the great tithes, herbage, : 
furze, (if any was due) belonged to the impropriator ; and t 
fay, that it was part of the diifolved abbey of Eynjham^ \ 
exempted by the flat. 31* Hen, 8. The plaintiff made out 
his proof, that the vicar was intitled to all fmall tithes within 
panfh, that the great tithes were conflantly paid to the improp 
tor, and gave * one inftance within thirty years of a compofi 
with the vicar for the agiftraent tithe of this clofe. I'he dej 
dants proof was negative, that they never knew tithe paid 
this clofe ; arid although it was objedled, that a vicar fhc 
. have made out a fuller title to the- fmall tithes, yet the C( 
were of opinion it was fufficicnt ; and decreed the defendar 
account. 

John Butler and Elizabeth his wife againft Pi 
grine Gajirell^ Efq ; Bachelor of Laws^ J^dgi 
the Conjijiory Court ofCheJier. Feb. 8. 

JOHN BUTLER was libelled in the fplritual court of C 
ter for incefl, in marrying El'tzahith Lounds, who is the 
ter of the mother of Hannah Butler alias Berrington decea 
who was the late wife of the fame John Butlery who in ^ 
term 6^ Geo. came and fuggefled for a prohibition, that his i 
riage with Elizabeth his firft wife's mother's fifter was lav 
ac per legem le<uiticalem minime prohihitum, and was lawful 
good by the ftatute ; and that although he had pleaded 
matter, and offered to prove the fame, yet the defendant r< 
cd to admit that plea, and endeavours to diffolve the man 
contra dMnam fentfntiam^ in regis contemptum l^ exhterea 
nem fef contra formant flatuti. And upon hearing counc 
both fides the court ordered the plaintiffs to declare in pro! 
tion, that it might come judcially before the court, and b^ 
termined in a folemn manner. And it was argued by Mr. . 
bury on the fide of the defendant^ that a confultation o 
to be granted. 

The queftion that arifes upon this record is, whethei 
marriage of the plaintiff fohn with EUzabethy who is his 
wife's mother's fitter (matertera, i.e. aunt) be a marriage w 
the Z,£<z;z7/ftf/ degrees. 

For that is the rule the temporal courts will govern tl 
felves by, if it be extra gradut Lrifiticalesnovir fince the ftat 
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Hin.^. cap. 38.f they will prohibit where there is any proceedr 
ing in the fpiritual court to impeach any fuch marriage. 

But before that ftatute no prohibitions were ever granted, 
but caufes matrimonial were intirely left to the jurifdidion of 
the fpiritual court, eveii after the ftatutesof the 25** Hen. 8. 
cap. 2a.—rhe 28° Hen. 8. cap, 7t— and the 28® Hen. 8. cap, 16. 

The firft of which ftatutes enadls, that afeparation by defini- 
tive fentence in the fpiritual court iliall be without prohibition 
or appeal. 

^ But this is repealed by the 28° Hen. S. cap. J. (which is ftill 
in force) and adds, iii the cafes mentioned in the former ilatute, 
** ifcarnally known^ bfc.'* . 

The iS^ Hen. 8. cap. 16. mates good all marriages (not 
prohibited by God's law) where there was no divorce before thjp 
third day of No^emher anno 26° Hen. 9. 

* And even fince the ftatute 32° Hen. 8. the judges of the * If. 14* 
temporal courts have very unwillingly granted prohibitions in 
caufes matrimonial (the reafon of which feems to be, becaufe 
marriages were originally of fpiritual conufance %) and that if 
it was now res Integra, they would not do it, but leave them to 
the decifion of the fpiritual courts ; and fo it appears in the cafe 
of Harrifon and Dr. Burtuell, as reported both by lord Vaughan 
and Ventrisy and in the cafe of Gooiand Hilly Vaugh. 304. 

But as there have been feveral inftances of prohibitions gran- 
ted in matrimonial caufes fince theftat, 32® Hen. 8. thatpradlice 
is now to be altered ; for it nmft be admitted, that that ftatute 
- has made the temporal courts judges of the Levitical degrees in 
eonfequence of thefe words, " that no refervation or prohibiti- 
" on (God's law except) ihall difturb or impeach any marriage 
f 'Without the Le'vittcai degrees.**— and that no perfons ihall be 
admitted to any allegation or plea in any fpiritual court, contra- 
ry to that a6t of parliament. 

So that the temporal courts muft take conufance. of what the 
" Levitical degrees are, befbre they can know whether the plea 
or allegation in the fpiiltual court be without the Le<vitical de-r 
grees, or contrary to the aft of parliament. 

But ftill this leaves it as it was before the ftatute, as to all 
marriages within the /.w/zV/^/ degrees, and f ther^fq^e the ju- * P. 14 
rrfdii^ion of the fpiritual court as to them ftill fubfifts i and the 

f The words of the ftat. 3a. Hen, 8. cafi. a 8, are^^hat no refervation 
^r prohibition (God's law except) ihall trouble or impeach any marriage 
^thoutthe X f VI /fVa/ degrees. 'Nota\ thi^ ftatute, as tb pretontra'Ss, wa^ 
repealed by the 2 Ed. 6, sap: 23. and by the i tsf 2 J*, b* M. cap, to- 
tally repealed ; but by the ftat. I £liz. cap. i . it was revived as to fo 
xuuch as was not repealed by the ftat^ £d. f, 

I De Caufa Mairimenialiy Cutia jRegia nonfe intromittaty fed in Foto Ee» 
tltfiaflieo debet platiiftm terminari. Bra^on lib. i. cap. 20, fo. 7. And 
fo it appears by the ftatute CircumfpeSe agatisy 13 Ed, i. That the tem- 
poral courts ihall not nold plea of things quafuut mere Jpirituatiay vi%, pro 
Eormicatitney Adulterioy tS^ bujufmodi. And Lord Coi^, in 1 Ihfl. 488. in 
his expofition fayb, thefe are put but for example, but extend likewiie ttf 
\^iocSt^ and folicitation of chaftity. 
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temporal courts, whenever they find thai the proceedings in the 
fpintual court are in relation to a marriage wit fun /ifc^ Levitical 
4fgrees^ ne?er interpofe, but leave them to that jurifdi^tion 
thejr had before the ftat. 5^** Hen. 3. f fo that it brings it to 
what (was before faid) is the qqeftipn in this cafe, viz. 

Whether this is a marriage within the S^evitical degrees or 
not ? 

This propoiition may be laid down that will not be controver- 
ted — that divers marriages, whith are not exprefly fpccified ei- 
ther in the 1 8th o^ aoth chapters of LevitictdSy or in the ftat. of 
the 32** or any other of the ftat. of Hen. 8. (mentioned before) 
yet arc moft certainly prohibited by the Lrviticiil law and con- 
fequently by the ftat. becaufe th^y coroe within the fame de- 
gree, and confeque^ritly fall under the fame reafon as thofe ex- 
prefly prohibited. 

Qf this, many inftances may be given : 
F. 149 ^ • for ^^ fo** '9 mairy the mother is within the exprefs pror 

hibition. 

But ifor thp father to marry the daughter is not exprefly pro- 
hibited, but b in confequence, as being within the degree pro- 
iMbited. 

:|. The marriage of the nephew with the aunt is within the 
exprefs prohibition. 

Qut the marriage of the uncle with the niece is only implied, 
asl^g withm the fame degree. And many more might be 
put. 

All which fall under this rule of prohibition in 2 Inji. 684. 
^ma eandem J^aient rationem prcpinjuitatis cum eis qui n<^minatlm 
froki^tur. 

Takmg it therefore for grsinted, that marriages within the 
de^ee of the exprefs prohibition are prohibited by the Levittcal 
law, and tf^at the ftatute makes no marriages good, which are 
within the l^hical degrees^ it remains next to be confidered, 
which rule iifi the Le^itic^l \zvr extends to this cafe. 

And it is this prohibition in the 1 8th chapter of Le*viticus, 
verfe 14, T/iou Jhalt not uncover the nakednefs of thy futhers 
l^of^ier, thoujhak mi, ap^oach to his nvife ; j9ie is thine aunt J . 

^ f And even ?it this time the t4fyalty of marriage 19 to be tried hy the 
Iniliop't certificate upon an iflue accoupled in lawful matrimony or not, 
^ in dower, appeal, bV. though xhtJaSium of marriage is to be tried by 
ajury. xinfi.iu.a. 

% The geaeral prohibition in. the 6th verie of the fame chapter is 
*' None 01 yon fliall ap]9roacH to any that is near of kin to him to unco- 
*' ver their nakednefft.** And P'inmus in his comment on Jufinian*r Jnfli' 
tutes^ Amfitrdam Edit. 1665, fo. 51, (ay«, ^« gradu ^uifpiam efl cognatus 
marito^ eo gradu ejft affinem ux§pi, IS^ ff^A eogmatum, t5* co/i/rff.— And in fo. 
S&» id Col. Invmverfitm eiiam dietndum videtur ^ eofdem gradys affimitathpro'^ 
iSbitos is>ifii(f ^^^'9 y*« ffohlblti funt in eognitione-^£t propofttionem itltim 
Xitvit, \%. '(ftr, 6* Ad piKoxiMAM SAVOviVit sai nemo accsdat,. 
rtiim ad affinet qui pro coQ^angruineis funt pertinere,. ^tani Ute parere, 
quaoi^ la^ patet prohibitlQ inter fangainc juados. 

That 
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i That reafon extends fully to this cafe ; the wife of a fafhers 

) -In'other is an aunt (not in confanguinity but) in affinity only. 

i . The firft wife^s mother's lifter is alfo. an aunt in affinity, the 

degrees are equally difUnt, whether we compute by the method 
«f the civily canon, or common law. 

• AndJLiOrd Vaugftan fays, in the cafe of Hill znAGoodyfo, ^ p 
308. that the near of kin to the wife's near of kin are prohibited 
\)j a fecond general law dedpced from this verfe of Lrviticus, 
>f It ii\\\ not be difputed, but the mother's fiiler is near of kin 

tQ the daughter^ who was the 5rfl wife. 

The next conlideratlon is, how far the judges of xhe courts 
of iftjir have extended the rules laid down in the Le^jotical law, 
MS CO comprehending of cafes not exprefly prohibited therein ; 
and here it> muU be owned, that the cafe now before the pourt 
is. not CO be found exprefly determined ; what this is to be impu- 
ted CO, is not very clear (fince it b a cafe which muii: have fre- 
<|aently happened before) unlefs, that when prohibitions have 
1>een moved for, they have been denied ; and then there is no 
entry made of fuch motions : apd if this fuppofition is true, then 
it may be argued, (according to what is iaid in Hard, 457.) ^ 

that want of precedents, where a thing may frequently happen, 
is an argument that the thing is not allowable. 

But however this be, and though there be no exp^^efs refolu- 
tion of the caft in queflion, yet it has been fully fettled by re- 
Solutions which extend to the reafon of this cafe, and therefore 
cromes under that known maxim, ubi uulem.ejl raftOy idem efi jus : 
,As in the cafe of the marriage with the firfl wife's fifler'^ daugh- 
ter ; Mannas cafe as reported by Maore fo,goy. a prohibition 
"Vras granted ; hut per Cro. Elsz, zzS, a confultatton was gran- 4 Bzc.A 
^ed ; and lord ^aug/tan,fo, ^zz.fiys, a confultation was gran- 246. 
tred in that cafe, and therefore conceived, tAat ^ marriage with ^^^fi' 3 
ills wife's fiiler's daughter to be within the Le<uitical degrees, * • 
rhough not fpecified to be prohibited in the iSth chapter of If- 
^vitUus. 4, Leon. i6. fame cafe. 

There w^s a cafe of one Pier/on^ againfl whom a libel was 
exhibited in the fpiritual court for marrying his firft wife's fifler's 
slaughter; and it was faid by lord Coke on Litt, 235 a. That 
ai prohibition was granted in that cafe ; but that was plainly a 
'tniftake ; for lord Faughan (fo. Z^Z-) examined the record of 
that cafe^ whereby it appears that a confultation was awarded ; 
aind in all the editions of Co, Lttt, fince the firfl, that cafe is 
©nnitted. And in the cafe of IVorthly and H^atkmfon, 3 Kei, 
^60. that by ordef of the king and council that cafe was expun* 
ged. 

In the cafe of Honjoard v. Barlett^ Hob. 1 81 . the cafe of one 
JCennington is cited, who married his firft wife's nijece, f6r which 
l^e was queflioned as for an inceftuous marriage, and put to pe- 
nance 
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yiuice hj tlie high commiflion court, and bound from her com? 
pany, and then died : the widow came into court, and prajDcd 
ner widow's eftate 5 and it was refolved her widow's eftate was 
due to her, in as much as flie was never divorced a vinculo 
matrimonii^ though there was cfl^/^-r'^J which it appears they 
Ihould have been divorced a vincuU matrimniiy for the omiffion 
of which only fhe bad her dower. 

Lord Faugharty in his obfervatioq on thefe cafes, fo. 32a. fays, 
Ihat the marriage with the wife's niece is prohibited within the 
LevUical degrees for nearnefs of kin to the wife,^— which reafin 
fully takes in the caie now before the court, the wife's mother'l 
fitter being full as near o' kin, as the wife's fitter's daughter. . ' 
'^ T ' ^•S'f * This point of the illegality of the marriage with the wife!i 

fitter's daughter has been ettabliflied by feveral refolutions fiib- 
fequent tq thofe already mentioned, which, as they inagreai 
meafure govern the cafe in queftion, it may be neceffary to take • 
notice of. i 

In the cafe cf Wort ley v. Watkinfin^ 2 Lev, 254. 31 Car. 3. 
a prohibition was prayed to thetrourt of iTori,- where there was a 
l^uit for a marriage with the wife's fitter's daughter ; the court 
ordered the plaintiflF to declare in prohibition, that the matter 
inight come judicially before the court. Upon the argument.qf 
that cafe Mr. fFaJlop, who was for the prohibition, gave up the 
point qf the marriage of the nephew with the aunt, and a con- 
lultation was granted, ut audivi, fays Levins } but ^ it is te- 
ported in Sir Tho, Jones iii, it appears a confultation was 
granted. .' " 

. f Raj^m. 464. Watktnfon v. Mergatreatf there a prohibition 
was denied/^ totam curiam in the fame cafe to the court ofTorki 
and quaere if this is npt the fame cafe with that in Levinz. 

This point of mas^ryine the wife's fitter's daughter came again 
to be debated in the cafe of SnoFwUng v. Nurfey^ Luttv. 1075. 
Mich. i3/^> 3 Rot,. $61, but the judgment is i* ^lui^. Tkit 
was upon a general demurrer to a declaration in prohibition^ 
^ V* iS3 where the only queftion was as to the validity of that marriage ;^ 
■ : : ' '' and after three feyeral arguments, tord Chief Juttice Trewfi 
gave the opinion of the whole court,, that this was a marriage 
within the Levitical degrees, and a confultation was gran* 
ted. ,.'"'■.. 

f It it faid in this cafe^ ** BisJSfier** daughtir^ but it mutt be intended 
** lis Kvifef ftflers daughter ^'^ for the other could be uo queilioB :. m 
fer curiam^ it is a caufe of ecclefiaftical conufance, and though fomettme^ 
]^rohibiti6ns have been granted in cauTes matrimonial ; yet if it were 
aow r#jf intggra, they would not be granted. 
\ j. •.."■.•...•'. • . ' • 

-' ■■ . ^ 
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5 tliat It may be concluded this point is fully cftabliflied by 
repeated refolutions of the courts of law, and that the cafe 
iieftion is not to be diftinguiflied from it, either in reafon or 
e diftance of the degree ; the mother's fifter is certainly a$ 
' of kin to the mother's daughter, as the niece is to the mo- 
's fifter; if the hulhand cannot marry the wife's fitter's 
jhter, becaufe he is her uhcle> neither can he, as in this 
, marry the firft wife's mother's Hfter* becaufe flie is his 
:- If John Butler the plaintiff had married his laft wife firft, 

then married her who has his firft wife, fte then would have 
1 his firft wife's fifter's daughter, which is the determined 
r i the marrying the aunt firft> or the niece firft, can make 
Iteration in the degree, or in the reafon of the thing. If 
e cafes are not to be ditfinguiihed, then it may be fairly con- 
led, that the cafes above are (though not exprefs, yet in 
reafon of them) a full determination of the cafe now Ijefqre 
court. ' 

i may be argued a forikri^ if the marriage with the niece is 
Lwfii], that the marriage with the wife's aunt is more fo ; 

by the civil law, uncles ahd aunts are taken to be in loco 
mtum ; and one of thfe reafons given why marriages with the 
r of kin are prohibited is, becaufe t/iat fubje&ion which 
nature is due to a parent, would, by the marriage of a man 
b his aunt, be fubvertied, and fhe who, before, was intitled 
fome degree of fubjedlion by virtue of her parental right, 
lid, by luch * intermarriage, become fubjedt herfelf, which * • ^54 
US incongruous, and contra nature ortiirreml 
:f this cafe now in queftion was to be determined by the ca- 
is, there would be no room left for difpute i for by the 99th 
on, none fhall marry within the degrees mentioned in a table 
that purpofe ; and in that table the marriage of a man with 
firft wife's mother's fii}]er is exprefly prohibited. 
rhefe canons were made j4nno 1603, 1° Jac. 1. and were 
firmed and ratified under the great feal according to the 
t. 25® Hen. S. cap. 19 and have always been received here. ' 
\s to the authority of thefe canons, and how far they are 
ding upon the fubje£tf, Moore 78. frln. 4*^ Jac. Smith v. 
J I in one point of that cafe it was refolved, that the can- 

of the church made by the % convocation and king without 
1 lament^ ihall bind in i^ll matters ecclejiajiical, as well as an 
of parliament .> ' ' 

The cafe of matrimony is properly a matter eccleiiaftical, 
1 of which their courts* had originally the fole conufance ; 
\ it IS to be obferved, that this refolution in Smith v. Bird 
s but a year or two aftev the making the canons. 

^ Goldjb. Rep. Append. 3. a Vent. 44. Grove ▼. Dr. Ellioi. 

Vaugban fald, the convocation,, with the licence of the kiij^, may 
Le canone for regulation of the diurch, and that as well concerniog 
lu a9 ccclefiafticki; and fo is Zifutwcot/, 



De Term. S, Hilarii^ ^T^i- 



3l8« 



At Serjeants Inn, Feb. 20. 
Barefoot v. Fry. 



iDjnnatoD per- 'T^HIS was a bill |)referrcd fof a perpetual injunction to ( 
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X ct the plaintiff in hb pofreilion ; the defendant Fry havioff- 
brought five ejedtments, and been nonfuited upon full evidence 
in three of them, ami had verdifts againft him in the other twoy 
and having alfo brought two bills againfl the plaintiff, one iq 
chancery, and the other in this court, which were both difinifi 
ed,'and the cafe of TX^ Earl of Bath v. S/ierwin^ coram Lord 
Co*wper^ in 1709, upon an appeal to the houfe of lords, where* ^ 
in a perpetual injunction was decreed, was cited* 

Mr. ^flf^of counfe! for the defendant faid, that this waswe 
firfl inftance of attempting to obtain a perpetual injunction upoll : 
ejectments brought at law, and that courts of equity havenefcr 
decreed it, but upon an ifliie directed, and not upon ejeClments. 

* Lord Chief Baron iSjre : at law a man could not bring th? 
fame real aCtion twice for the fame thing ; but now, ejeCtmeoq 
being introduced in the place of real anions, he may bring ai 
many of them as he plea&s at law ; and this is a reafon whj 1 
court of equity fhould fettle and quiet the rights of people, vA^ 
after fo miny trials, gnint a perpetual injunction ; and per ii' 
iam curiam^ a perpetual injunction wasi decreed. And Baron Mi 
faid, that fince the decree in the houfe of lords in the cafe of f/W 
Earl of Bath and SheritHny it had been ufual to grant injundmoj 
perpetual underfuch circumftances as are in the cafe how htSm. 
the court. Baron Page faid, that in the cafe of ShtrvnuU 
claimed under a voluntary deed, which occaiionedibme dosbc 
before the decree by the lords; but the plaintiff ?n the preftnl; 
cafe (it appears) is a pvrchafer for a valuable confideration, t^ 
there is no doubt at all, but that a perpetual injunction ought to 
be decreed in the prefect cafe. 



Beardmore *v. Gilbert. Feb. 21, 1723. 

THIS was a bill brought by the impropriator for the tith^ 
of Forley and Otukmore in the pariih o^ Alfordm the cortftf 
of Stafford ; the defendant in his anfwer infifts, that the groDD<li 
for which the tithe is demanded, is heath and bcrren grooiKii 
and exempted by the ftat. Ed. 6. for feven years ; but he ad- 
mits by his anfwer, that it was wood ground which had bccli 
gnibbed up ; and therefore the plaintiffs counfel infifted it M 
yielded profit before, and was not barren ground within the 
meaning of the Hat. oi Ed. 6. This came on upon bill and an- 
fwer, and it appearing from the defendant's own adniifBo*** 
thatit\<^as wood ground grubbed up ; jter curiam, the defen- 
dant was decreed to account. 

D4\ 
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♦ P. 160 

* Dodfon V. Oliver. .Feb. 24, 1723^ ajo. 

ILL of revivor both for the duty, (which was three pounds Bill of revi«<or 

fix fhillingi and eight pence, for tithe milk and Eafler offer- for duty and 

5,^ and cofts, againft the defendants as executors tothe de- [nthcfiSw^^ 

dant, who died after the decree, but before the cofts \^ere ^^nt's lifc. 

ed ; and therefore it was objedted for the defendant, that the Ante PI. ^t. 

b not being ascertained in the life- time of the partj by taxa- » Chan. Kcpu 

a, thei^e could be no revivor for them now : But per curiam^ *> Temple «. 

bough there can be no revivor for cofts alone, vet there may Sa^g'^ffg ^' 
for the duty and cofts ; and decreed accordingly. a s ^ c. 

ATo/tf, m ScacccariOy all the inrolment therey is the entry.— 
f^, there can be no fubpcgnafcire facias until the decree be en- 
ed. 
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Fmch Cr V. Maijiers iff aP. April 7, 1724. 



ni. 



IILL by the re^or of Witi'ujick in the county of Lancaftir for ?^*'***^'^^**'' 
' tithe grafs cut and made into hay j one defendant infifts, ^^' g^ ^^ 
lat he and all thofe, £s*r. in an ancient mefTuage called Nenvhally hay* and fmall 
id the demefne lands thereunto belonging, containing (ixty- tithes,^ allowed. 
ght acres, two roods and eighteen perches, in Ajhton within 
e faid parifh, have immemorially paid a modus of a penny >at 
%^tr annually in lieu of the tithe hay^rowing on the premif- 
s. 

Another defendant infifted upon a modus of twenty-fi^ fhil- 
igsand eight pence for hay, fmall tithes and Eafier offerings, 
r an ancient tenement called Brynn and Grapwoody containing, 
c hundred and twenty- five acres. 

It was objeded for the plaintiff, that It appearing by the proof 
the caufe that this payment was for hay (^s a fmall tithe) 
lerefore hay made from * grafs being in its nature a great tithe, * P. 162 
muft be intended that this hay penny was for fomething elfe, 
id the ancient import of the word f hay or haw was an hedge 
•feme fmall inclofure belonging to an houfe ; it was alfo ob- 

f Spelm§n^ In Verb. (Haia) Sepes, Sepimgntum, Farcvs, life, Siinner'i 
'i6t. Verb, (Haw) ». e. Agellulus juxta Domum^ Isfe. Junius, Di£f, £tym, 
\ngl^SaK, (Haw Cantianis) /Ig^Uas Domuijactnt Uf eircum/eptut^ l^c. 

jeOed 
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jtdlcd to, this and the other mudus» that they were uncertain- ^ 
eould not be fuppofed to have a reafonable commencement:, 
and, 3<iJ7, were Habre to fraud ; for if all tlie knd was vxxwSd 
into meadow, it would pay but d<Mt penny : but notwitK- 
ftanding thefe objections, both thefe modus's were allowecf /^ 
curimn, » ' 

Roupe V. Atkinfon. May 4, 1724.' 

A LEASE for a term of years wasafligned to truflees ^before 
marriage, in truft that they fhould ma^e leafed for the be- 
nefit of the hufband and wife ; after marriage the hufhand aod 
wife aflign to Sparke^ in confideration of building the premifds ; 
' Sparke afligns to Jitkmfon for a valuable confideration. 

The hufband being dead, Mmy Rwpe his widow brings i 
bill againft Sparke and Atldnfon to be relieved againfl thii; leafc 
made during the coverture, no fine having been levied, ^nd 
nota^ this bill mufl have been difmified as being proper at lav, 
but that the defendants had filed a crofs bill to be quieted, and 
for an injun£lion. 

' It was infifled upon for the defendant in the original bill, 
firfl, that this leafe being afligned by hufband and wife, who 
were Ctfiuy que TruJIs^ * ihould bind in equity as much as if it 
had been by the truflees. Per curiam^ if the trufiees had been ' 
parties, they fhould have been decreed to have executed tfe 
trufl to the defendants, purfuant to the afCgnment of Cefit^ pi 

2dly, It appeared that the plaintiff was prefent often during 
the rebuilding, an i took no notice of her ihterefl ; but this ap- 
peared to be only during the coverture. 

3dly, It was faid that the plaintiff, after her hufband's death, . 
had affirmed the leafe by accepting the rent ; but this was not 
made out in the proof. 

For the plaintiix it was infifted, that ibe had both the law and 
equity on her fide, which ought to prevail againfl equity alone, 
for the defendants do not pretend to law. 

But to this it was anfwered^' that the truflees are trufleesfor 
fhf defendants* who have the equitable interefl. 

Upon the whole, per curiam, the original bill was difmifled, 
and an Injundtion "was decreed upon the crofs bill; ^lidffr 
Lord Chief Baron Eyre, Sparke is a purchafer for a valuable con- 
fideration by building, nor does it appear he ever had notice ; 
but if he had, I ihould have been of the fapie opinion. 



Chaoiet^ 
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Chambers V. Robin/on, May 6, 1724. tj,. 

rHE defendant's anfwer was referred for ftandal^ and Was Cofts^ in what 
reported by the mailer to be fcandalous, and the plaintifPs manner taxed, 
afts were ordered to be taxed ; the plaintiff in the taxation df T^^'lj*^ *"' ^ 
ofts had allowed to him fevetal Itemsy of twenty-one bounds f^ndalous!!*^ 
Iz fhillingSy and three pounds, as ie^z given to counfel, al- 
hough he did not pretend that fuch fums had been really given ; 
(Ut it was alledged, and fo admitted now, that it was the con-^ 
iant method in Chancery to allow cods in this manner by way 
f damages and fatisfadlion to the party for the fcandal : the 
/hole, in this cafe, that was thus itefnd to counfel, amounted 
fixty pounds, which, this day, the court would not alterj 
iit, upon the 8th of May^ they thought it too extravagant, and 
educed it to forty pounds. 

Rex V. Mann. ^^^ 

"y w^ and Dow/Jr are receivers general of tbe county of '//i/«- Extent canftot 
Jtmgdony the two Norcotts ^bankers^ were fecurities for them ^^ antedated. 
la bond to the crown. The king's money was returned up 
J Jay and Dowfe to the Norcotts^ to be paid by ihem into 
be Exchequer ; the two Norcotu afterwards became bank- 
BptSy and upon the 4th of Odoher 7^ Geo, a commii^on of bank- . 
apt iffued againft them, and upon the fame day Mann was 
kofen aflignee, and all aflBgnment was made to him by the 
mnmiflioners of the eftate and effe^s of the Nxfrcotts. 

The receivers 7«jr and Votvfe on the 5th of Gaoler y? Geo. # p z^ 
btained a fiai (dated that day) for an * extent againft the two * ^ 

Norcotts, their own fecurities, which was tefted the 6th of O^o- 
er, which was irregular, in that it fhould have been only to 
nd debts ; and finding that the affignment of the commifllo- 
ers was prior in time to the Te^e of their extent, they procured 

new extent, which was tefted before the ailignment, ^iz. the 
kh of Jufy before. 

Whether this extent, thus antedated before the fiat, was not 
Old, was (by way of motion) twice argued before by feveral 
Dunfel on both fides, viz. Nov. 18, 1720, and May 22, 1723, 
^ben the Barons were equally divided . 

And this day. May 12, 1724, this matter came on again 
efbre the court, when the queftion was, whether the antedat- 
ig this extent fhould not l>e taken advantage of by pleading, 
nd not determined upon a motion : It was obje^ed to pleading, 
lat it would be averring . againft the fiat ^ and that this was HvaT^I^* 
latter of irregularity, and not erroneous: but per curiam y it Con. i Sid.a?*. 
'as ordered to be pleaded to. Mr. Attorney General demurred i Lev. and. 
> the plea, and afterwards in Hlary term 1726, it came on « Mod. Bay Icy 

E;ain to be argued by Mr. Booth pro rege^ and Mr. Strange for *• Banning, 
c defendant/ and tl^en the court (a« I think) feemed againft 
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antedating the extents, but adjourned the matter without giving, 
any judgment, only they all now faid, this was a matter of 
irregularity, and not of error, and ought to have been deter- 
mined on motion. The plaintiff feeing the coyrt incline agaioft 
antedating the extent, fubmitted {ut audivi) f. 

♦ P. 166 ♦ At the Sittings in Middlefex. 

*3i- Palliferv. Ord. May 13, 1724. 

ASion of debt "T^EBT was brought upon the certificate of the commifSoncty 
fT'sG^oTc- -L^ for dating the debts due to the army purfuant to the ftat, 
cnic» upon a " ^^ ^^^- ^°^ ®"^ hundred and five pounds eighteen fkillings and 
demand and re- feven pence farthing, cerfified to be due to the plaindff, for ; 
fufal, the exa<i^ which the ftatute gave an adion of debt upon a deinand made; 
fom certified to ^nd refufal i in proving the demand, it was, of one hundred 
d^mandcdT ^"^ ^^*^ pounds eighteen ihillings and fixpence farthing, inftead 
of feven pence farthing, which varied from the fum certified. 
Lord Chief Baron Eyre (before whom this caufe was tried) was, 
of opinion, that this certificate was in the nature of a judgment,' 
that it being a debt thereby reduced to a certainty, and the 
demand being of a different fum, it was fatal ; and thereupon 
, h ^^^ plaint iff was nonfuited. 

iJty deieeTtcd^ ^°^^' ^^^ plaintiff gaVe an authority to MooreYCys attorney to' 
to another, by niake the demand, or to authorife any other perfon to do it,' " 
cxprefs authori- who accordingly executed a letter of attorney to another to d« . 
fy, for that pur- it ; fo it was objeded for the defendant, thzt a naked authoH^', 
s^]V (? could not be delegated : but the Chief Baron was of opinion* ! 

Cro.Eliz, 5.U ^^Z^^y )>7 ^^f^^fi ^^^fyjor thatpurpofe, otherwMe not. 
3 Bac. Abr. 741. Com. Rep. 84, Ld. Harw. Cas, 150. ' 

136. ' * Milchel V. Soaper. May 18. 1724. 

TRESPASS. Verdict for the plaintiff, ^uoad Tranfgrep^': 
* »^.^,..w ,,....v cum Avert/ f Isf Septum &f Fen/urarum Fradion' Pro/Iraki/ 

no more cofts £5* Di^ul/ion^ that the defendant was guilty, and a penny da- 
than damages, mages. The judge who tried the caufe had not certified astke 
\^llu!lxs ^^'"'^^ ^'' ^ ^f ^^^- ^ cap.^.fea. 156. andSo £5^90 if-S- 
Salk. 193.* ^^P' ^^'fi^- 4- diredl ; and now it was moved, that the defen- 
Raym. 487. dant fhould have no more cofts than damages, here being no 
Sir Tho. Jones word which amounts to an afportatioriy nor any voluntary trcf- 
ast.Combcrb. p^fs certified, and dwulfton did not in itfelf import either; and 
Port Recvet v °^ ^^^^ opinion were the court i and the plaintiff had but one pen- 
Butter, pU ' ny cofts. 

t June 25, 1 7:16, Him V. Vanderplanl^ ptr tofam citram, an ettCfiC «af 
not DC antedated. 

At 
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At SeijeajDts Inn in Chancery Lane* 
Glover ^ al y. Eliz. Toung. M^yai, 1724. 9,%i^ 

AI^THOUGHtlierule is, that a feme covert, in theab- Feme Covert's 
fence of her hu/baad, muft ^nfwer by her guardiiin (that ""^^j^y^i^i**"^^^ 
rficre may befomebody ani'werable for the cofts) Vet upon an *.f"cd t- be"" 
affidavit made, that her htilS tnd, fmce he entered his appear affiled in a caft 
ance, was run away, and could not be ibund ; that (he had of ncccffiiy. 
applied to all her friends and acquaint ance to be her guardi- 
in, but that ^J// had refufeJ, becaufe (he couIJ not give fc* 
*urity to indemnify the n agairiff the colls; in this cale ( f ne- 
felSty the court ^ave leave to file her anfwer wiihout a^uar- 
Kan. 
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Cranjlade v. Baker. June 4. aaS. 

CT was ordered per curiam^ upon the motion of Mr. Fofey^ Writ of affif- 
that the fequeftrators (nominated for not performing a de- JoJI fe^^cflra 
ree) might £ei] fo much of the eftate, as appeared by their torMlScyhavid^ 
&rt ideate they had fcqueftered ; and alfo chat they (h uld beenoppofed. 
stve a writ of abidance to fequeder the re(l, it appearing by ^<^e exchequer 
icir affidavit and certificate, that they wereoppofed in fuch orders. 
s^Vheftration. It was move<> by lAv^Edlyn'm behalf of two » ^*^°* »^ 
erfons, that part of the eftate fequeftcred belonged to theiVi, *^ 
nd a leafc was offered to be produced : bu: per eurtam^ we 
n\\ BOt enter into the title upon motion, but they muft go 
elore the mafter upoa peril of coftt. 

Cou/Jm V. Rkhardjfon. Ecdem Die. ^39. 

a PON arguing exceptions they were allowed ; whereupon Upon exceptl- 
the plaintiff obcaixied an order to amend his bill without out allowed, 
olts, he amending the* defend&at'* ct^y ; the defendant, plaintitf nad an 
trithout waiting f.)r the amendment, put in a further anfwer, ^ft^oirtwftt- 
md then moved to diflblve the injunftion upoiji the coming in defendant, * 
>f his fecond anfwer • but it was moved for the plaintiff, ihat without wait- 
iliis anfwer came irregularly before he had amended his ingfor the a- 

mendmeut, 
«uts in ^ ^<econd anfwer* 

Ji km, ♦ i*. 169 



140. 



De ^erm. S. Trinitaiisy 1724. 

bill, an J It appeared (although delay oh the plaintiff's fid 
was liiggerted) that the plaintiff offered to amend his (th 
defendant's) crpy : and -the court thought thfe mod prop^j 
method, in this cafe was, for the plaintiff, to take exception, s 
to the fecond anfwer, and to turn the whole amendments into 
exceptions ; and the order for {hewing caufc why the injunc- 
tion fliould not be diffoived,, was enlarged. 

Shorter v. Scoriiii. Junii 5, 1724. 



Witneffes com" J^^^ Curiam^ where a matter is referred to the maflcrjo 
pelled by rule 
to attend the 
mailer. 



•* make his report thereupon, we will compel the witneffes 
(though they are ftrangers) to attend by rule, as they do io. 



the common pleas. 

Chambers v. Robin/on. Junii 6, 1724. 

WHERE a defendant fubmits to exceptions, or exccpti- 
ons, on arguing, are allowed, the plaintiff has a right, 
plaintiff amends ofcourfe, to amend his bill without cods, he amending the 

his bill without j^r^^ j „>^ ^^,>„ 

cofti ofcourfe. defendant s copy. 



If exceptions 
art allowed, 



24Z. 

Tithes of peas 
and beans fbali 
be paid to the 
impropriator, 
iC the vicar doth 
n6t (hew an eu- 
dowmffnt or 
ufagc to the 
contrary. 

*T. 170 



Cro. El. 578. 

More 910. 

Wood's Inft. 

158. 

5 Bac.Abr.*78, 

J,, J. 



Gumley V. Burt. Junii if, 1724. 

BILL by the plaintiff as leffee of the vicar of Thijiletvorth^ 
for tithe of peas and beans fet and fonved in rowsy drill' 
edy hoc*dy and hand-weeded in a * gardenAike manner ^ again(f 
the leffee of the impropriator (the dean and chapter of l^/W- 
for) as being a fmall tithe : the defendant infills, that a great 
part of the parifh is converted into this method of cultivaiion, 
and that this tithe was never paid to the vicar, but always 
to the impropriator. Two cafes were quoted by Mr. Am;}' 
rant for the plaintiff 5 firft, Stepbent v. Martin^ Mil, 7° /T. 3- 
which was affirmed upon an appeal to the houfe of lords ; fe- 
cond, Nicholas V. Elliot : to which it was ani'wered by ferje- 
ant Stevens and Mr. fVurd for the ' defendant as to the firftr 
that it did not appear (in that cafe) the impropriator contcf- 
ted it, nor what the endowment was; and as to the fecond, 
there was a proof of ufage by the vicar for forty or fifty years 
receiving tithe peas and beans, where Plough and S}>ade were 
ufed ; but where iheplough only was ufed, the impropriator re- 
ceived them. Audi per curiam f there being no endowment 
produced, nor ufage proved in the prefent cafe, the bill was 
difmiffed as to the demand ofptas and beans. 



Davits 
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Davies and Williams^ Eodem Die. «43 

'^ IBFL in the fpiiitual court for proaor's fees ; Mr. Boo- prohibition ta 
I J tie moved for a prohibition, which was granted ; {or per i^li^^{^\ittViA 
^^urtanty where there is remedy at law the fpiritual court ought court forproc- 
3iot to proceed, and this cafe depends upon a contrad and re- tor's fees, 
tainer, which is triable at law. 

Thecaiiss cited tor the prohibition, % Ro. Mr, 285. p. 3-». 
3 Keb, 441. Hyde v. ParirJge^ SalL ; KeL 8 O, 845.— Mr. 
IVelden againft the prohibition cited Regift. 53. 2 Ro. Rep. 
59. I MoJ. 6j. * 3 Ke6. 203. 4 Mod. 255. 1 rent. 165. * P. 171 
jMarcb 45. 5 Mod, 238. 

J?billip5 V, ^j^;wfj t^ aP ^ e contra. June 15. »44 

■ I^ILL by the reftor of Stoh Abhots in the county of Dorfet Modus of 8d. 
J) (among other things) for the tithe of furze, coppice and ^"' * cow, and 
^auder-wood, milk, calves, wool, and fruit, l^c. of gar- ^d-for a hcifor, , 

The defendants infilled, firft, that no tithe of furze ought 
X^o be, or ever was paid, unlefi It nuas fold % 2dly, por any 
^ithe of coppice or under* wood, if cattle were depaftured 
Xivhere the wood grew ; 3d]y, they infill upon a garden penny 
for the produce of the garden ; 4thly, upon a modus of eight 
peace for every cow, and four pence for every heifer, in lieu 
of the tithe of mi k and calves of fuch cow and heifer ; fthly, ^^ytt PI. 07^ 
^)iat three (hillings and four pence was payable for every fcore 
^f Ibeep (horn out of the parilh, and fo proporiionably fo** a 
Icls number than twenty, or for a lefs time than a year, for 
^lie wool and iamb of fuch (beep. 

Vota the defendants omitted in their anf>^er to fpecify the 
day whereupon the faid refpe(5tive modus's were payable ; and 
^ficrefore to fupply that defedt, they exhibited their crofs bill 
^o ellabliih thefe modus's, and alledgedthe fame to be payable Cro.EL^^p, 
3.t Ftifier ; and alfo to compel the re<5tor to keep a bull, whi(;h, Moore, 355. 
fcy caftom, he ought to do for the ufe of the parilhioners, and ^^1^'' ^' ^• 
io was admitted by the defendant to the crofs bill. ^ ^' ** 

* Upon hearing both thefetaufes together it was decreed per « p, 1*72 
^uriaTttj firft, that the defendants ought to account for furze, 
^nd coppice and under- wood ; for the defence^ as to thefe, 
amounts, in eflFe<5l, only to a non decimando, adly, that al- 
though the plaintiflFin the original caufe had a right to a de- 
cree for tithe in kind, becaufe the defendants had omitted the 
day on which the modus's were payable, yet now that defeft • 

vras fupplied by their crofs bill, both caufes being now but as 
OTIC ; and it would introduce great incoufiftency in the decree, 
if the modus's ihould for thatreafon, be adjudged void in the 
•wginal caufe, and eftabliftied in the crofs caufe, provided 

H z tliey 
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K^odii$.of 3s. 
4d. payable at 
Eafter or othcr- 
vfifcy &€. for a 
fcorp of ihc^ep 
[hoi^ out of the 
»ariili, is void, 
IS uncertain in 
umeofpay- 
nent. 



they are gopd in other refpecfls/ 3d.Iy, the garden penny wa§ 
allowed. 4thly, the eighth pence for a cow, and four pence 
for an heifer, were adjudged good ; though it was objc^Sed, 
that it was not good for the milk and caif^ for then it wouW 
he payable although there was no calf ; to which it- was aa- 
fwered, that then the four pence and eight pence would be- 
payah^e, f<>r it was payable f<?r- all the tithe a cow> £5*^. pro- 
duces, which is only milk and calf, ^thhy, to the three ftif- 
Hngs and four pence for every- fcorc of (hecp fborn out of the 
parilh, and fo proportionabFy for a leis number than twenty, 
or for a left time tha^\ a year, for the wool and lamb of fuch 
(hcep ; it was obje^ed, firft, that this is loo rank ; 2d!y, It 
is payable for wool and lamby though the lambs might be fef« 
len before the Ihecp were removed, and the tithe of lamb 
would be payable before ; 3diy, thece is great uncertainty, 
becaufe of the fra<flions which might arife, when a fmall num- 
ber was only removed ; 4thly, it is liable to fraud, for th^ 
parifhioner might remove them out of the pariih for a liltit 
way * only, jutt before (liearing-tiniev and then bring thctn 
back again. To thefc obje(flions rt was anfwered /fr ^tfrwiB, 
we cannot lake notice of this, nor enter into the confideration . 
thereof; (fed qu^rt de ceft reafdn,) adly, It is payable at 
Eafttr, and is a fatisfa<aion for all the wool and lamb before 
that time, ^dly, the fame obje^ion might be made to arife 
from the fraction, w^ere only a fmall quantity of wool was, 
and tithe in kind paid. 4thly, If fraud appeared, as 4t wonW 
be taken to be, under the eircumftances put in the obje^on, 
then the parifhioner ihould pay tithe in kind, as well as if they 
had continued iii the pariih to which the modus doth not ex- 
tend ; fo the defendants were decreed to account in the ori- 
ginal caufefor tithe of the furae and wood ; but the bill was 
cJifmiffed as to the reft, and the other modus's were eftablifli- 
ed on the croft caufe, apd the defendant decreed to keep a 
bull purfuant to the cuftom. 

But afterwards, Feh, 3, 1725, this caufe came on to be re- 
beard, and principally as to the modus of three fhillings and 
four pence for every fcore of iheep (horn out of the pariflr, 
^c, and upon infpe^lion of the crofs bill, the payment was 
alledged to be at Enjlery or otherwife nvhen tht Jkepjhall he fildy 
which being uncertain, per Mom curiam^ this modus was ad- 
judged void, y'tde I RQ^ Repk 38, 39. z Leon, yo, Moore 
913. //(?^. 107. 



Lauretut 
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Laurence v. Jones. Junii 18. ^^^• 

BILL by the vicar of Brockworih in the county of Gioucefict Eaftcr offerings 
for tithes: it was decreed /fr /o/^ot curiam^ t]\2it Eafter arc due of com- 
otferings were due of common * right ot two pence f>er head, nion^glit. 
unlcfs it. had been cuftomary to pay more ; that the vicar *• *74 

ought to have a decree accordingly, though there wis nto 
proof of ^a/^jr offerings ever having been paid> (there being 
a lay impropriator, f who is not intitlcd to offerings, but Sc 
only who excrcifes the fpiritUcil function. ) And it was faid 
by Baron Gilbert^ that offering? were a compenfation for per- 
fonaJ tithes. 

Barrifon v. Sharp tff Hur/l. Eodem Die. 246. 

13 ILL by the plaintiff as vicar of Grantham ih the county of Modw of it. in 
XJ Lincoin, who tiierein demands tithes of lands in the vill of *{j^ ^^riy ^^t 
Marroivby ; the defendants infilled on this modus, viz. That ^f ^^c land 
when any of the inclofed paftures in Jfarrow6y were ploughed^ void, 
and fown witji corn or grain of any kind, or laid for meddow, Ante PI. tj. * 
and mown and made into hay, tithes in kind were paid to Salk. 657. 
the redor ; but when eaten and dcpafturcd with fheep or cat- 5^**^*-,9*'°V°' 
tie, then the occupier paid to the vicar one (lulling m the pound ^ g^^^ 
of the yearly rent or value thereof, and no more, uponyoi*f Ld. Raym. 
iUy after Michelmas^ yearly, in Ijeu and fatisfa<5lion of all tithes 1162. 
whatfoever : per oplninionem totius curia ^ this mpdus was ad- 5 ^^^.^ Abr. 83* 
judged upon the authority of the cafe of Startups and Dodde- Y^^^'^^^* 
ru/ge ; and therefore gave no opinion upon the uncertainty ^ * mi 57a. 
of thcday^ 

* Snowball y. Vicaris. Junii 22. 447. 

A Judgment v^ras obtained at law in an afumpjjt^ upon ati Eyidcnce ad- 
abfolute promiffory note for fifty pounds again ft ^ the mjtted, that 
plaintiff .y/w«/^j//, Who brings his bill to be reliercd, fuggeft- ^^'*!j'j|'a^^^ 
ing the note was really agreed to be conditional, ^'ic. ** thUt bcf&rfeM J«w. 
" unlefs Ram's infurance rofe to one hundred pounds /^r c£nt, 
** I (the now defendant) give you my word X will never irou- 
" ble you for the money." 

It was objeded by the defendant, firft, that the plaintiff ^ 

ought not to be permitted to enter into this evidence rfovi?, be-. 
caufe he might have done it at law, either upon the general 
ituie, or by pleading fpcclally. Parol proof to 

Secondly, that the plaintiff ought not to give parol evidence explain the i^- 
to prove the ituetit of a note in writing Under hand. tent of a note, 

t The reporter bimfelf puts a ffuMre upon this. 

But 
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But per curiam (duhitante Eyre Chief Baroo) the plaintiff 
was permitted to ^o into this evidence^ and wa<; relieved ; 
and Baron Price faid he could not dilHnguilh this cale from 
that of Lady Ciurges v.* Willanu in this court, Feh. 20, 1 72 J. 

Murriet v. Lyon &f Ux\ Junii 23. 



vithouthis 
wife. 



Hufband allow- ^T^HE defendant moved for liberty to anfwer without his ^ 
cd to anfwer X ^jf^^ upf>n an affid ivil made that (he declared (he (hould J 

not anfwer with her hufband, but that (he loved the p'ainti^^ 
better, and would (land by him ; which was ordered accor- - 
dingly. 
P. 176 
*49- • Sir Edward Blacket v. BoSlor Finney. Junii 25. 



Injun^ion to 
the fpiritual 
court to flay a 
libel for tithes, 
where amoilus 
it foujrht to be 
cfUbliihed. 



Inlbrmation 
upon a new (la« 
tute niiift fet 
forth every 
thing requiiite 
to bring the of 
lence within 
tfiatlaw. 



BILL fuggefted that there was a modus of four pence per 
fcore of al] fheep going on Gayer field in the pari(h of Ry\. 
ton in the county of Z)wrA«j», in lieu of tithe of Iamb and wool; 
that the defendant libelled in the fpiritual court for tithes in 
kind J that the plaintiff moved for a prohibition in the' court 
of pleas in Z)//ri&Am, but permitted a confutation logo, and 
depended on relief in this court, and prayed to have the mo- 
dus ellablilhed : the defendant Doftor Finney infilled there 
was no fuch modus, but that the four pence was in lieu of 
the milk of the ewes, which was ufual in that country. 

NowupOii motion for an injunf^ion to the fpiritual court 
the defendant's council infixed, that this was proper matter 
of fuggeftion on a prohibition ; and a fo the defendant had iix 
the anfwer denied the modus ; but per curiam, there being 
fome dispute between the parties, whether the modus is ail 
alledged in the bill, and as the fpiri'ual court cannot try the 
modus, we will grant the injunction f . 

* Holden qui tarn v. Weedan Widow. Eodem Die. 

T.-TTS was an inforniatton ajjainft the defendant tipon the 
ftatute II** Csf 12** iV. 3. for having Ind a filks in her 
cudody knowing them to be luch, whereby (he became liable 
10 the penalty of two hundred pounds : there was a verdidl 
for the plaintiff, and now in arreft of judgment feveral excep- 
tions were taken to the information, but over-ruled. Al laft 
an objeftinn was made, that this was no offence at common 

f June ^^ >73l» Salmon tff aP y. Rake ReSior of HolcotKhein {?•*•' 
Somerfet: Alike bill for ellab ilhing moJus's, fomc whereof the defen- 
dant admi'ted but ahfolntely denied the mo'l and greateft of them ; and 
fer totam curia /ft Scacc\ »h<»ngh the \ laintiff here had not put in a plea of 
the libel in tl»e fpi»itual c< urt yet fince that court cannot try modus^t^ 
^nd the bill pr^jti an edabuihmeDt thereof^ an injun^ion was granted. 

law^ 
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law, and therefore every thing ought to be flxewn in the m- 
form;»tion to make it an offence within this aft of parlta- 
ment ; and though there was an averment that the commidir 
oners had appointed warehoufes, l^c. yet they have not aver- 
red that there were warehoi^fes ftill continuing at the time of Dyer 312. 
the feifure, or that fef:urity was not given, as by the aft is Cr. El. 749. 
direfted ; to jvhicfi it was iii\i^ that the defendant being to Hard. 417. 
have the benefit of them, it laid upon her part to fhew it. Raym. 487. 
But p€r curiam^ the contra fofmam Jiatuii \s'on\y 2l cor\c\\x^\oii jJ^? Ca'cs' 
from the premifts, arid they thought the cafe in Sir W, Jonei ^ i^ft^ , '- 
156. Bedo V. not to be law : &q much ought to appear in the a Kcb. 28^, 
information, as to make this matter a compleat offence with- >i9- 
Jji t/?e ftatijte- Uppn the ftat. 5'' j^/r». it muft be averred in ^*^- 348, 303, 
an indiftment, that the defendant did not exercife the trade Hawk*P^'c 
at the time of the ft atu^e, although it is' above one hundred ^54, 645, 646! 
years ago : and upon the obje^^ion, that it did hot appear 
that there were warehoufes continuing, or that the goods 
were not delivered o^it u^n fecurity, judgment was arretted; . 
And Lord Chief Baron Eyre Reined to tJbink, there; was no- 
ting in the diftiriftion between an exception and provifo men- 
tioned in I Lefu. 26. 

* At Serjeants Inn; poft Trin, 1724. ^ p _g 

Y^rnon y. MinJhuU. ' ^5,, 

THE plaintiff brought his bill againft the defendant to be Bill to be rc- 

relieved againft a judgment at.law, upon a fuggeftion lievcd againft a 

and proof that two notes, which would have been a proper judgment at 

defei>i:e ^t Jaw, were ipiflaid at the time p/.th"? trial, ^nd fiuce Jh^'^^effu . 

that time have accidentally been found, whereupon the plain- ^^^^^ ^ag ^^^ 

tiff was relieved, and an injimftidnwas granted to ftay exe- proper defence 

cation on the judgment. at.law. 

I Vcrn. i'j6. 

At the fame Sittings. 
Sir Alexander Anjiruiher v. Chri/iic. %s% 

ABIL was preferred by the plaintiff againft the defendant The like bill as 
to be relieved againft a judgment at iaw by default^ upoii. ^^^ ^^ above. 
^Soutb-SfM contr^ft for nine thoufand four hundred and for- 
ty-five pounds for one thoufand pounds ftock, to be transfer- ^ , - 
red on the 2 1 ft of Z)rr^;9^^r 1 720. 

The plaiiiiilF by his bill fuggefted, that the defendant had 
not rcgifter^d ; — was not poffeffed of the ftotk as the ftatute 
requires ; — that he had not tendered j— chat it was an ufuri- 
ous contra<5t, twQ nptes being given fo^ one thoufand three; . 
hundi*ed and fifty pounds for contiiiuing the cbntrad for three 
months. 

For 



♦ p. 
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Evidence £n» 
tries by the 
lord's ftc-ward' 
admitted to 
prove a modus 
tn the vicar, . 
in difrhanfc 
againft the par- 
fon 
AnftPl. -75. 
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For the defendant it was objeAed, that thefe matt^rt wer^ 
alia proper defence at taw, and therefore that the plainti9| 
ought not to be permitted to enter into this evidence, and tkax 
there was no difference ♦ 'hat the judgment was by default^ 
for that it was the plaianfTs own negled^, that he did not plead 
and make his defieiiceac iaw, of wi^ich he oBght not to take 
advantage. And it was alfo Infifted upon for dbe defendant, 
that fince here was a contraA in writing produced, t&e plain- 
tiff onghtnot, by parol, togiveevidencethatitwasacontinuance 
of a farmer contfadt : but notwith((anding theie objedtionsi 
tife t9urt ]vermitted the plaintiff to go into proof of the before 
mentioned feveral matters ; but afterwards an iflue was direc- 
ted to try whether the defendant was poffeffed of ftock as tht 
fiariite requires. ^ 

N'f^^ it appeared in thitcanfe there had been the moft 
fhameful fubomation of perjury that ever appeared to a court; 
Sir /lUxaader having, in his own hand- writing, diflated what 
his witneffes wereto fwcar, with a defcription of the defendaBt's 
perfoa, time, place, furos, ^c. 



* p E 

Term. S. Michaelis, 
1724. 



Woodmib v. Lord Cobham £ff Gibbs his Tenant. 
OSt.26. 

Ait'^Y Impropriator prefers his bill for great tirhe of the 
parilh of Thornhrough ia the county of Buckingham ; the 
defendant infifted that there was a payment of fixteen (hillings 
and four penol to the vicar, in lieu of the tithes of the chan- 
try paitures (which were in demand) and to prove this, pro» 
duced accnuars' of on^ Edward Chapltn^ who was (kwardto 
the defendant** fiaiher, wherein -there were entries of this pay- 
ment ; but it' was <^bje<!tcd* for the plaintiff, that though a 
parfon's Of a vicarVboofc,- (where it appeared that payments 
were made) were Evidence, yet never admitted in the cafe of 
him who has the fee-: hwi per curiam -fdiffentiente Baron Price) 
even old rent rolls (where it appears payments have been 
made, l^c.) are good evidence ; and they ordered thefe en* 
tries to be read, fiat n^ia^ by Baron Gitberi xhtj ought t6 
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be read, becaitfe no better evidence can be had ; but if J?J- 
x^^rd Chaphn had been alive, they ought not, 

* A^. B. In this cafe it feemed to be the opinion of the court, • P. i8l 
tiat the payment of a modus to the vicar is good evidence 
"£ an exemption againft the parfun. 

Spendfer ^ arv.Poiien Nov. 12, 1724. ^54 

BILL to eftablifli a cuftom, whereby the owners and occu- Bill to eftaWilh 
piers of certain lands in the parilh oi Tor f Baldwin in the * cuftom, the 
ountv of Ox>r^/ were obliged to keep a bull and boar for the owncrofthein- 
- r". •'•ii- • ^ • 1. rt 1 It • 1 hcntancc niuik 

.ie or the panlhioncrs : it was objeded at the hearing, that a ^ a party. 

udom which binds the inheritance of the lands can never be 

ilabiiihed in a court of equity, without the owners of the 

ixheriiance are made panics, as J^cr/i's college f who were 

liners, i^c) ought to have been here ; upon which objec^ 

ion the-i>ill was difmifled prr totam curiam,' 

Nota^ alfo it was objedled, that as to the occupier, an ac- ' Ro* Abr.555i 

ion on the cafe would be proper. 5*. 3* 

'^ ^ Skin. 399. 

Williams v. Evans. iss- 

UPON the return of a refcous, the court upoti motion for Rcfcous, 
an attachment will make it abfolute at firft^ as againil ^^^^^ . 
bofe mentioned in the return. * on motion., 



\^ an attachment will make it abfolute at firft^ as againil Aaachm«t *^ 
bofe mentioned in the return. ' * 

yones Adminijiraior cum Tejlamento annex* of Brom'- 
hall V. Lord Strafford Adminijirator pf Sir 
^obnfon. 



255. 



MR. Pfer n^illiams moved on the behalf of the defendant Solvit ad dicm 
for leave to plead to this adtion, which was debt upon an<i picnc admi- 
a bond (and appeared by the declaration to be twenty-nine "^ '©n* an affi- 
years (landing) fchii * ad diem zndplene adminiftranjit ; but davit of the 
the court refufed to grant the motion, unlefs the defendant truth of the lafl: 
would make an affidavit tha( he had fully adminiftered, and pl<:^- 
this^ they faid, had been the praftice of both the f King's^ ^l^^J^' '5^* 
Bench aj\d Common Pleas. The like rule was made the fame *' ^^^ 
day between and Lord Briflol (in an Indeb' ojfumpfti) 

vho moved to plead non affumpjii Skudpleac adminiflravit. 

^ Bot the p/adice in the King's Bench afltd Common Pleas feemsat this 
^imc to be altered ; for there they now allow the pleading double pleas 
"Without any affidavit at all of the truth of any of the picas. See the 
lio«&s of modern f radtice in J7«i?« and C. B, 

Simmons 
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*57- Simmons v. Mullins i^ aP. Nov. ij. 

Tnjunaion.^^^ ^JMMONS preferred his bill to be relieved againft an award" 
to a?f!^daDt* to (which was made a rule of the court of King's Bench 
proceed at law purliiant to the ftat. 9° £5* 10^ IV, 3. and whereupon an at- 
notwithftand- tachment was granted againft him for not performing it) 
^Z* fuggefting corruption in the arbitrators ; and the plaintiff ob- 

tained ail injundion, the exceptions to the anfwer being al- 
io wed. I 
The defendiinf s now moved for liberty to proceed to exa- . 
mine the plaintiff upon interrogatories in the King's Bencb, 
notwithftanding the injundtion, as is often done where the | 
defendant applies for leave to affirm his judgment, or to pro- 1 
ceed to trial only : and per three Barons it was granted, be- 'j 
caofe the plaintiff was the occafion of ihe delay, he comes \ 
here where he need not ; for be might have had the fame re- i 
medy in the court where the rule was made, as here, and 
therefore it would be againft confcience to tie the defendants 
up ; but the defendants were not to proceed to have a report 
on the examination ; (dubitanle Price.) ' ■ 
* P. 183 . - 
p^ Whitehead v. MuraU Nov. 27, 1724. 

Security, under TV /T^' Keiikhy on behalf of the plaintiff moved, that the 

what circum- JL ▼ X defendant might be obliged to give fecurity to abide the 

Ikances a defcn- event of the fuit before he went to Oporto^ where he lived, and: 

for"eVcrnel"^(haU (''*^ ^^^^ fuggefted in the bill) that the defendant owed the 

give ft U) abide plaintiff four hundred pounds; h\xi the an/wer of the defenM 

the cve'nt of the being come hy the court would make no order. 

Aiit. But upon the 8th of December following, in another caufc 

3 Com. Digcft. where the defendant had not anfweredy but was in contcmptt 
^^* the court obliged the defendant to give fecurity, until aniwcr 

and further order. 

*59» Bailey at the Relation of the Attorney General v. Cornes* 

Bill for a A ^^LL was {>referred for a penfion cw/j', payable to the- 

preacher*d pen- jljL preacher of Bridgnorth; and upon hearing of thecaufe 
iion. (winch was afterwards ended bycompromife) it feemed to 

i Mod. 118. be admitted, that- a bill might be brou'jjht for a penfiOn only. 
1 Sid. 146. ^ 

1 Keb. e^iy 561- C"' ^^i'^' 1 4^ a. a Inft. 491. a CroJ CCC. Cro. EHz, 675. i Salk. jo. 

4 Stra! 879. 1 Term, Kep. 427. ..■•''' 

a6o. Chapman v. Barlow. Dec. ^, 17 2*4. • 

Tithes of hf*ad "fj ILL by the rev5lf^r of Radna^e in the county of BucLingha» 
lands, mill, and fj f^r the tithc of head-k.'ids, of a mill, and cherries. 

cherries. 

Th« • 



Be ^erm. S. Bilarii^ ^T^A*. 

* The defei)dant ir.fiiis the head lands were only large . *• ^"4 
Dough to turn the p ou^h upon, and as lo this, the bill was ]^^' ^^P* *3- 
iirnifTed. ^ ' i r'o. Abr. ^49. 

As ro the mi;l, no tithes there* f having ever been paid, N. 9, 
njd bein^x ^^n aixient mill, it was adj«.urned to coi.ficier whe- ftlnft.a6f,^«i. 
ler the lithe of a water corn mill was a predial or aperfonal March 15. 
j^Cj Skinner 55u 

*^s *o the black cherries, the defendant infifled they grew Bj-owtnl. & 
ild in hedges knd walle places, and ferved tor iencine his Goldf. 32. 
rounds : but the defendant was decreed to pay the ti.he of Carth. 215. 
lefe cherries. 4 Mod. 45. 

^ Cro. 523. 
Sliow. 81. Anfcll V, Adman, Trin. 1695, rcfolved that an ancient mill pay* no tithes. 



♦ D E • P. 185 

Term. S. Hilarii, 

t 
1724!. *^'* 



Allen qui tamv. Jan, 23, 1724. 

r' was this day moved on the behaif (f /^//^h (and others, ^/^^^'^f^" 
officers) who had feii'ed a quantity of o/i«w,,that there where tk^firft 
flight be a re-apprailenient, the firft appra'fement beini' at vaiue was fet 
ifteen (hi lings per pound, which was ti>n much by five fhii- too high, 
ings/r pound, as appeared by an affidavit ; and if the firft An^ PI, Zu 
pprailement Hood, it would be a great lofs to the officers who 
eifed, for they mul> pay the king's moieiy according to the 
ppraifed value. Ptr ctn'uim^ there being no bidder in this 
3fe, let there be a re-apprail'cment. ^ 

But quari, in \Thai rclpedl the cafe would differ, in the 
eafon of the thing, iF there had been a bidder. 



* Boughton V. Wright. Jan. 26, 1724. * P- 186 

262. 

BILL by the redor of Bar^onu in the county of Sffolk for ^'"^om ry 
the tithes <.f corn, y.- the defendant infiftedtha he ftt """"^.^^/^d^^n 
ut the tenth (lieaf of wheat and rye, and the tenth ihock o\ l"ltTal. tlie dc° 
arley, according to the cuftom of the parilh : the culiom he fen^'ant cannot 
^ou'd have proved was, that the deierdant's cart was ^^ '«* »" t" 
ronght into the field, and he threw nine Iheaves into the pf^oveaparticu- 
art, and left the tenth for the plaimifF. ^^ m^.ntr. 

t The firft rfay of this term Baron Gilbert fat in Chancery as one of 
ie commiflioxlers of the great feaU 

The 



3e Term. S. Htlariiy 1724. 

The queftion was, whether this cuftomary method of tit^. 
ing the corn was good ; for it was infifted upon, on behalf of 
the plaintiff, that nine fheaves ought to be fet out on the 

f round, and the tenth left out, and marked with a green 
ough for the plaintiff* ; and that they ought not to bring 
the cart into the field, and throw the nine (lieaves into the cart, 
before the whole ten are fet out ; for the plaintiff ought to be' 
able to view and judge whether he has a fair and juH tentii 
part. 

And tlie court would not let the defendant in to prove tfe 
particular cuftom upon this general allegation ; fo he was 
decreed to account, for they thought the whole ten ought feft 
• t;L) be fet out before the nine are.thrown into the cart. 

^63. Mullins V, Simnionds &f al" Jan. 26. 

Aufwcr amend- Ti VT R. IVard moved for leave to amend an anfwer in three 
^oined iVi particulars, wherein the defendant found herfeif mif- 

Poft PI. 32 1. t^i^eii ; and per curiam^ we often do it wh^re iifue is not joined; 
and it was ordered accordingly. 

*P. 187 ^ 

464. ^ollfev. Budder. Feb. i, 1724. 

Dcvife of bond fL MAN and his wife, after many years cohabitation pW' ! 
ibleTnd feS- ^ ^""^^ and lived feparate about the year, 7 14, (he beiflt 
rate ufc, it is then above fixty years of age: the wife being deftituteoft 
her folc proper- plaoe to live in. was at laft received by the defendant at hii 
ty,^ as much a^ houfe 3it Dulwich, After the feparation a fon of iherodic% 
*^ A^ i^*^ ^%" ^"^ ^7 ^^s ^'^^^ devifes an hundred pounds bond to his father, * 
tce»*^ *° ^^^ ' ^^^ ^^ hundred pounds Eafl-lndia bond, marked N^ to his 
mother (whom he made executrix) and her afiigns forever, 
to her/oh and feparate ufe\ the bond devifed to the father (af- 
ter the fon 's death was paid) the mother being indebted to 
the defendant for lodgings, neceffaries, l^c, agrees to lethitt 
have her Eajl- IrJla hondt and that it fliould be changed for 
another in the defendant's own name, which was accordingly 
done ; the mother dies, and now the hulband exhibited his 
f Vent. 191. bill to have an account and fattsfadlion for this hundred 
*^'^' pounds Eaft'Ind.a bond, fuggefting flie had eloped, and th« 

he was poflefTed of the bond. 

To which the defendant anfwered as above, denying the 
elopement, or any indireft pra<5tice to draw away the wile, 
but that (lie was forced to leave him upon the account of hi« 
cruelty to her: but no proofs were entered into, foitftood 
fingly upon the point, whether under thefe circumftances fh6 
had not fuch a feparate property in the bond, asdiatfiie 
could difpofeof it : And/^r r</r''tfm clearly, (he is not c»lye»- 
ccutrix, but the bond is dev'fed to her Jole and feparate ufe^ 
^ vhich 
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which vefts.the intereft in her in a court of equity, ps much 
;lstfthe fon had vefted it in truflees for her feparate ufe : 
and there * are many inftances, where a court of equity has 
decreed an hulband to (land as a truftte for the feparate ufe 
of his wife. Lady Sujffolk*s cafe, who married Serjeant May- 
9arJ ; SW Jofrph Hern^s wif? ; Seymour v. Diliesy Nov, 1 7, 
[^18,— .and they faid it would have made no alteration in 
^b cafe, if the plaintiff had tal&en out admiuiftration to his 
vif(9 ) and fo the bill was difmiffed with cofts. 

Hodges V. Mary Beverley &f Burton. 
Feb, II, 1724. 

AM AN as principal credttop takes out adminiftration to 
y, S. and prefers his bill againft the widow, and ^fo 
igainft B. for a difcovery of the auets of the hufband. 

B, in his anfwer infifts, he has no other a(fets than five 
inndred pounds and one hundred pounds, which he fubmits 
o the court, whether they are the hufband's affets or not. 

As to the five hundred pounds he fays, that he being a rela- 
lon of the wife, and obierving her .to live in great (Iraights and 
llftculties, out of meer kindnefs and companion propofed to 
;tTe her five hundred poimds to her own feparate ufe, for her 
•etter fupport and maintenance (but this, as appeared by the 
Pendant's proofs, was without the hufbands privity) and 
ft order to make fuch gift certain and fure to her, he gave 
ler a promiffory note dated Z"^^. 4, 1707, I " acknowledge 
' 'to have received of Mary Beverley five hundred pounds to 
*• be laid out upon the publick funds, and for which I pro- 
'• mife to be accountable. BartM* Burton.** 

♦ As to the one hundred pounds he fays, that in the year 
1709, the wife delivered and depofited in his hands one hun- 
ired pounds, to be kept and fecured by the defendant for her 
iepairate ufe. 

He infifted alfo, that he frequently paid herfums of money 
in her hufband's life-time, and gave her cloaths, which he 
prayed an allowance for, out of the five hundred pounds and 
jne hundred pounds : he fubmitted to account, but whether 
:o the widow, or to the adminiftrator of the hufband, refer- 
red to thejudgmentof the court. 

This caufe came on to be heard on Thurfday the i ith of 
W. 1724, and per totam curiam (Lord Chief Baron Eyre^ 
FVicr and Page only in court) it was decreed for the plaintiff, 
hat this note of 500/. and the 100/. fhould be taken as part 
)f the ailets of the hufband, but gave the defendant Burton 
illowance for what fums he had advanced to the wife in her 
ittiband's life- time, ia difchargeof fo much of the principal 

fums 
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fums of five hundred and one hundred pounds ; '^aa<« 
it nnr ap earine that he had made any advantage ( f this mc^ 
ney, they would not decree liiin to account tor the interelL 

*^*» Dowries w. Moorcman^ ^ e contra. Feb. ii. 

fre'^dlftinA*" TJTLLbythertaorof Bofichurchxn the IJle of mght\nl\^ ^ 
from tithc« an- couMty o{ Southampton, for the great andfmai; tithe of ^ 

ncxed to a rcc- farm, called LuaomL Farm, in the derendani*s poirellion. 
tory. The defendant infills that Lovecomb alias Luccomb farm for- 

* P. 190 merly belonged to the abby ot ^mmr, that the abbot of 
^arrtr was fcifed in fee of the manor and farm ot, Iffc, 2nd 
*^ 4> SS* all the lirhes renewing (hereon, as of a portion of tithes ingrofij 

that this abby, by furrender, and b\ the liat. 2"° Ben. 8. came 
to the crown ; that after king Ntnry*s demife the lame dcfccn- 
ded to king Eltvard the fixth, 'who in the feventh year of his 
reign, by his letters patent, granted ManeriumJe Lovecmbac 
Grangiam, isfc, ac emnes ^ omnimodas decimas^^ iffc, in dl8o ma* 
nerio de Lovecomh, isfc. Parcel* Rtventionum diQce Mbatis df 
^arrer dudum ex'tflen\ to Cotton and others, and fo derivesthc 
title down to Knight^ to whom the defendant was leffec for 
twenty-one year;5. And in his anfwer he fet forth the claafc 
in the ftat. 27** Hen, 8. That all perfons l^c, who (hould 
have, by any letters patents, lands, l^c, tithes, If^c. belong- 
ing to any monallery, Iffc, difTolved by that flatute, ihould 
hold the fame, in :ike form, manner, and condition, as the 
abbots, i^c, held the (^mt, and might hive held thefamc, 
if the faid abbles h^^d not been fupprefled. This caufe was 
heard Feb. 11, 17^4, and the defendant carried his proof 
down from the year 1 2^9, in a recu.ar method, to the hands 
of the defendant's IcfTor, the Knights. But nota, all the writ* 
ten evidence produced mentioned the lithe only " omnesvd 
omnimodas decimas^ ^c," but in n^nc cf the inftruments,wa5 
mentioned made <•[ a portion of ti'.hes, upon which ihe piaifl" 
tiff founded his obje(5lion, that no title appeared in the de- 
fendant ; portio decimarum being a thing. diilinA from tithes 
in the general acceptation, f 
« P, iQi J^ut tlie proof being fo c ear, per totam curiam^ the plain- 

tiff's bill was difmiffed. and the party had a decree on his 
crofs bill to enjoy hi> tithes purfuant to his grants, l^c. 
Copy of an a- Nota, A copy of an agreement between the abbot of 
preemcnt be- ^tarrer and the m<^^nks o^ - yra was produced in evidence; 
twecn the Ab- to which it was ohjedVed for the plain iff. thai by the rules of 
'^^H^^M^^^f evidence it could not be read, being nei'her a record nor a 
Lyra lead in P^^'ick thing: But the defendant produced a copy of the 
evidence ftatute of Oxon^ that no book, Cffr. Inould go out of \\\fBoi- 

Wyuch 70, hian library ; and the court gave leave to read this copy of 

^^^ j Nuta^ There were never any tithes in kind paid. 

"^■^(fe agreement 
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agreement in evidence, though they aclmitted it not to be 
Within the general rules of evidence, but upon the very par- 
ticuJar circuraftances of this cafe. 

Rickfon qui tarn v. Sandford. Feb. 17. 

[NFORMATION of feifure t)f a parcel of wines ; the de- Eridcnce of 
fendant gave in evidence that he bought them of Boys^ coudemnation 
-nd Boys bought them at the cuftora-houfc in Portjmouth, "^^^^f^^^^^^ 
»eing condemned wines. , ^^3 not thc*firft 

The Attorney General o%(Sed at the trial, that the con- purchafor after 
lemnation Ihould have been pleaded, or at lead they ihould it, 
lave produced the condemnation : But/>^r Lord Chief Baron 
^r^-, the defendant now is a third perfon, and bought the 
eines of Boysy and it would be hard to put him to (hew, 
nuch more fo to plead the condemnation, whatever might 
lave been done in cafe -ffoyj (had been the defendant) who 
vas the firft purchafor after the condemnation ; and there- 
ore he thought it bu^ht to be left to the jury, and fo it ac- 
rordingly was, and they gave a verdict for the defendant. 
But the point of pleading was referved for the judgment. of 
lifi court. V'ldt the Exchequer rules ) 
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. ^ones V. BarretU Feb. 22, 1724* 

QILL, by the vicar of Wejl Dean in the county of ^ujfex 
*^ againft the defendant', who was fequcftrator, for an ac- 
ount of the profits received during the vacation : It was 
►bjefted for the defendant, that the biihop ought to have 
>cen made a party, fmce the fequeftrator is accountable to 
lim for what he receives by the ftat. 28°. Hen, 8. The 
-ourt leemed to think the bifliop ftiould have been a party ; 
but by confent this caufe was preferred to the biihop of the 
diocefe. Noia^ It was faid a fequeftrator could not bring a 
till alone for tithes f 

Bibye v. Huxley, Eodem Die. 

IN a bill for tithes of wood by the redlor of Whlpmeed in the whether becck 
county of BeJfor J ) the queftion was, whether beech was be efteemcd 
efteemed timber in this county, which went to an iflue to timber in Com* 
try. FUe the cafes cited, Plo'o;. Com. 470. 2 Irff. Com. Bedford. 
fur Is, Stat. 450 Ed. 3. Stat. 35° Hen. 8. Cro. Jac. lOO. 
Moor 908. 2 Cro. 199. I Ro. ylbr, 640. p. 5. I Jnji. 
53. 3 Com. Dig, 95. 5 Bac. Ahr. 58, 59. 3 Burr, 
1310. 

+ Trin, 169*. Serwck v. Swanton, fo it was refoWcd, beceufe he is 
a bailifif, and accountable to the biihop, and has no intereft. 
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*7*- T6e Attorney General at the Relation of Waters 

V. Vincent. Feb. 25, 1724. 



Demairer al- 



low^dTTabiU E^^^^^" Infonnaiion to difcoTcr copyhold 
to difcoTcr ^Y"^ ^ *^*^ limber had btcn cut down, and 



lands, and 
what walU 

rafie. " committed. If^e. 

* P. 193 * I'hedcfendantdemurs, becaufethere is afoffeitareofthc 

place waited, and treble damages, and yet the Aiiorntf 
General has not waived forfeitures ; fer curiam the demHrrcr 
was allowed, and this differs from the cafe f»f a tithe bill, 
which ufcd indeed formerly to be with a waiver of penaltief, 
but ha«; of late been difcontinucd, becaufe the bill prays oiil)t 
the fingle value of the tithes. 
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%7u Greaves v. D^AcaJro* AprU 17, 1725. 

Outlawry, and T\'ACjfSTROy who was tenant to Wehjier^ was cndaned 
^'^"'the* W *' ^^^ ^"'^ ^ ^^^ plaintiff Greaves^ and his goods aod 

loiS*relieved"af ^^^^1 ^**''^ ^ti^td. by the procefs on the outlawry, but ftill 
to one year's remained in the (berifiTs hands. 

rent on the ihit. It was now moved upon the Aat. 8® Ann^f cap* 14. on 
% Ann. behalf of the landlord We^tr^ that he might be fatisfied one 

year's rent in arrear out of the money in the (heriff's hand^ 
And the court thought it ought tb be granted, becaufe a 

caftas utlagatum at the fuit of the party ^ is to be confidered 

only as a private e:cecution, and is only auxiliary to the party; 
/ and ordered the (beriff to (hew caufe. 

On the firft of June 1725, this order was made abfolote, 

Baron Price only then in court ; but on the 9th of June 171^ 

» p it was ftirred again before * Lord Chief Baron Gilbert^ Fritt 

^^ and Pflff, when the order was made abfolutc/rr Mam cuript* 

hut vtde antea PJ. 3. 



De Term. Pafcha^ ^I'^S* 
Wilfon £sf aP v. Philips. April 22, 1725. 

A Freeman of London makes a will of his whole eftate> and 
now the plaintiffs, who were his children, come to 
have the legacies devifed to them by the will, and alfo their 
fhares of the cuftomary part ; and a debate arifing whether 
the plaintiffs ought i^ot to make their ele<flion eithei to have 
one or the other. Baron Gilbert informed the court that this 
point had come before the Lords Commiflioncrs in the court 
of chancery the day before, and that Commlffioncr Jeiyl laid 
this down as a rule obferved in equity, that if a freeman of 
London devifes more than this teiflamentary part, his children 
who claim legacies by virtue of fuch will, (ball beintirled toboth 
the legacies and the cudomary (hare ; bat where he takes up- 
on him to devife his whole e(late, there they (hall make their 
cledtion to take cither one or the otherf . 

a Vezey. 59a 1 Atk, 504. a Atk. 644, 

Lord Digby v. Meech^ Seymour &f Templeman. 
April 20, 

BILL brought to eftablifh the plaintiflPs right to the ma- 
nor, ^c, of Sherhorn Cqftleton in the county of Dorfet 
and liberties and hundred of Shfrbom^ to green wax fees, fines, 
amerciaments, poft-fines, and fines fet at the afldzes upon the 
inhabitants within the liberty, and alfp poundage * fees on ex- 
ecutions, and Retorna hremum^ l^c. by virtue of a grant 14*^ 
Jac. 1. The bill was brought againft three fucceeding (he- 
riffs of the county, and Templeman^ who had been the under 
(heriff for three or four years, and as to him to Jiave an ac- 
count of what poundage fees, l^c he had received within the 
liberty: The title fet forth by the plaintiff was, that Kin^ Skixmcr 4^. 
James the firft granted to Sir John Digby, (after l^arl of Brif- 
tol) from him they defcended to George^ from him to John 
Earl of Brijiol^ and on his death vejied in the n»w fila:niffl 
• It was obje<5led at the heai ing, that here was not a fufficient • 
title fet forth, it not appearing how the premifcs vefted in the 
plaintiff, whether by defcent, fettlement, or how. 

And per totam curiam^ Lord Chief Baron Eyre^ Price ;ind • 
Pagey the bill ought to be difmiffed for that reafon, the bill 
being to eftablifh a right, as well as for an account. And 
upon this the caufe went off, but the plaintiff had liberty to 
amend his bill. 

Mullins V. Symmons. 274. 
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BILL to fet afide an award, as being unduly obtained: Anfweroftwo 
Now upon motion for an injun<5Hon upon the merits, the defendants read 
^nfwer of the arbitrators (defendants) was admitted, by agaiuft a third. 



• 9, Wchb V. IVehb. 
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Lord Ghic£ Baron Eyr^ and Baron Price, to be read againft 
the other defendant, who was party to the award, and for 
whofe benefit it was. Nota^ all the defez^dants joined in their 
firft and fecond anfwers to their original bill, but the arbitra- 
tors fevered in their anfwers to the amended bill. Baron 
Page toih viribus centra, and * thought it a dangerous prece- 
dent ; for a man might add a (ham defendant, and by his 
axifwer* at any time, obtain an iojun^ion, and it was never 
done before, and fo admitted. 

May 27, 1725* Lord Chief Baron jEjrr^ appointed Lord Chief 
}uftice of the Common Pleas. 
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Junii t^j 1 725? Sir Jefery Gilbert Knight, one 
of the Baron3, appointed Lord Chief Baron, 
and Bernard Hale Efquire appointed a Baron of 
the Exchequer. 
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Egerfm CP v. SiilL June 7, 1725. 

IT was decreed per curiam in this caufe, firft, that the plain- 
tifF fliould have Eq/ler offerings, as due of common right, 
ahhough he demanded them as due by cuftom. 
' Secondiys That where there are above ten calves, lambsi 
pigs, tffc. the tithe of the odd number abov/ten Ihali be paid 
according to the value, and not be carried over to the next 
year. 

Sir Edivard Blacket v.^ Doctor Finney. June 10, 



Modus payable "R^^^ ^^ edablifh a modus for four-pence per fcore of fhcep 
tin or about the in lieu of the tithe of lamb and wo6l payable, or w^icb 

a^- a 5th of April is oujBjht to be paid on or about the 2<;th day oi April yearly. 

uncertain and * [t was objefted at the hearing to the uncertainty of the 

• ^^***** time of payment,} and the court allowed the objeaion/but 

# p. IQQ S^^^ the plaintiff liberty to amend, upon paying the cofts of 
^^ the day. 

At 



A 
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At the Sittings at Weftminfter, Junii 14^, 

The Attorney General v. Sir John ElwelU a;?. 

Scire facias was brought in the name of the Attorney I« an adion up 

General againft Sir John Elwell, fetting forth that there °" ^ prormffon 

had an extent iffued againft Sir Matthew Kirwood, and an "ory 3^^"^^^^^^ 
mquifition was taken thereon, which found Sir y>»hn Elwell does not merge 
indebted to Sir Matthew Kir wood by two promiifory notes, the note, 
one for one hundred and fifty pounds* and the other for one 
hundred pounds, and prays that the defendant fliould (hew 
caufe why the crown fliould not have execution for this debt. 

The defendant pleads, that he was not indebted by thofe 
notes, or either of them die inquijitionis : the Attorney Gene* 
ral proved (only) Sir Jobn\ hand to the notes: the de- 
fendant gave in evidence that Kirwood, before he faiJed, 
l>rought an adtion on thefe notes, and obtained judgment by 
^ii dicit, and that a writ of inquiry of damages iffued, and 
1KSLS executed, and thereupon a final Judgment was had ; and 
therefore that he could not be indebted on thofe notes, be- 
^aufe they were merged in the judgment, according to Big- 
^ns*s cafe. 

But it appeared, that although the interlocutory judgment 
"Xwras entered before the ipquifition was taken upon the extent, 
^et the writ of inquiry and ♦ final judgment were not executed # p^ ^oo 
z^nd obtained, until a long while afterwards ; for the inquifi-. 
izion on the extent was upon the 2^h of November 5^ Geo, 
^hc interlocutory judgment was before, but the writ was not 
isxecuted until the 7th of February f ^ Geo. 

And thereupon the Lord Chief Baron Gilbert^ who tried 
E: he caufe immediately directed the jury to find, as they did, 
C>r the crown. 

iVi?rfl, firft, by this plea it appears, /that debts are not t)ebt8arenot 

fcound till the tefie of the inqtiifition ; 2dly» that notes of hand 1*"^ "**;'!i *^^„ 
ivt . , .1 t * 1 tclie ot the in» 

^re not merged by an interlocutory judgment, the debt not qujfition. 

being afcertained before the writ of inquiry returned, and fi- 

^al judgment entered thereon. 

Rogers y. Linton. Junii 16, 1725. *78- 

BILL for an account of CL Rogers's pcrfonal cftate, who Who muft be 

was a freeman of London^ and having had three wives, P?.^^^^' ^® ^^^ 

i*ncl iflue by the firft wife two children ; by the fecond, One ; Caiife permitted 

and by the third, four ; devifed one third to his wife, and to be heard 

one third to all his children, and the other third to the chii- without a ne- 

^J ren by the laft wife. ceffary paity. 

Thefe laft were plaintiffs, and demand the (hare devifed to * a\^^'o*^^ 

hU the children, alledging that the children by the two for- * • ^ • 
mer wives were provided for, in the tellator's life- time. 

I 3 Ch. 
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Ch, thefon by thcfecond wife was named a party, but n^^ 
ver anfwci ed, v.- r was fervef.1 with procefs. 
* P. aoi * The plaintiffs moved 'he court that rhey might hear th.^ 

caiifc without Charles, ii? ^eing beyonJ fca, and if it appeanr^ 
ed he had any right, he might come before the deputy on tl^^ 
account ; and though no precedent was produced to fuch ^^ 
allowance Ir/ure, the court, viz. Lord Chief Baron Gil^e^^^ 
and P#if^ contra Page, gave liberty to hear the caufe witX:,. 
out Charles. 
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Rex V. Pixley. Nov. 16, 1726. 

IN 1715, Ball WTis made one of the clerks to Mr. Pawce* 
fort the treafurer of the cxcife, and he and Pixley entered 
into a bond of two thoufand pounds penalty to the crown, 
with condition that Ball Ihould duly account with Paunaforf 
for what moneys, ^c, 

Pixley in A'l/y 1721, became a bankrupt, and furrendercd 
himfelf, and complied in every refpcft with the flat. 5*^ Geo* 
and had a certificate, which was confirmed, and he was adu- 
allydifcharged. 

Lafl: vacation a capias wzs taken out upon this bond agalnft 
lilm, and he was arrefted thereon, and in cuftody of the flic- 
jifFs of London-, and this day I moved that Pixley might be 
difcharged out of cuftody by virtue of the (tat. 5^ Geo. and 
another ftat. 6®. Geo. and alfo upon producing a copy of the 
certificate confirmed as the ftatute directs But fer curuuSf 
the ilatutes of bankrupt do not bind the crown, and therefore 
we cannot dlfcharge him ; * and it was ruled lo, not only '^^ 
cafe of an extent, but even of an extent in aid; in which laft 
cafe the court refufed to relieve. 

Nota, It was objected, that a fcire facias fhould have iSdtd 
firft upon this bond, being for performance of covenants ; 
but it was faid to be every day's pra(5tice, that a cafias iffues 
immediately where oath is firft made of the debt, as was done 
in this cafe. 



ffarnan 



De Term. S. MichaeRs^ ^7'^S* 



Harman v. Immlns. Nov. 20,. ly^^. 

EXCEPTIONS were allowed to two anfwers to the ori- 
ginal bill, and then the plaintiff amended .his bill (as he 
might do without cofts) the defendant put in an anfwer to 
the amended bill, and the plaintiff fet down the exceptions 
(with fome little additions) to that anfwer, and they were 
allowed ; and the queftion was, whether the defendant ihouid 
pay nine pounds coils, as upon a third infufficient anfwer, or 
only three pounds, as upon a firft infufficient anfwer, to the 
amended bill. And per curiam, the defendant was ordered to 
pay nine pounds. 

Spong qui tarn v. Fa/ling. 

INFORMATION for importing brandy in cafks under fix- 
ty gallonis ; upon the trial the defendant produced the 
mafter of the velfel, as a witnefs, but it was obje^ed by the 
-Attorney general, that the mafter was liable to a penalty of 
cne hundred pounds for breaking bulk, by the flat. 1^^, 
Car. 2. and therefore concerned in the queftion ; of which 
Opinion was the Chief Baron, but he referved this point for 
the opinion of the court. And now per totam curiam, the 
mafter ought not to be admitted as a witnefs, thoujgh no in- 
formation was filed againft ^ him ; and feemed to make no 
difference where it was, or was not filed, though many in- . 
[lances were mentioned on this diftindlion before. Cited for 
:he defendant, WilUams qui tarn v. lizard ^ 1702, for Trnporting 
in unfizeable cafks ; Knapp v. IVal/b^ •• 740, on the aft of na- 
i^igation ; Lejley qui tarn v. Grey, .9°. Geo, tobacco ; Jenkins 
jui tarn V. Larwood, on the aft of navigation. 

Talbot V. Whitfield. Nov. 25, 15^25. 

A MAN by his will devifes a fum of money in truft, that 
the fame Ihould be laid out in a purchafe of lands by his 
ruftee ; which lands fhould be to the ufe of the nioiher for 
ife» remainder to her firft and other fons in tail, remainder 
o -//.Jn fee : the mother died ; the fon, who by the will was 
o betenatit in tail, preferred his bill, fetting forth this cafe, 
nd that the truftee had not laid out the money, and prayed 
hat it might be paid to him, being more advantageous to 
liininhis way of bufinefsthan lands, and likewife to fave ex- 
>ence ; for if it was laid out in land, the plaintiflF now being of 
ge, could fuflFer a recovery, and thereby bar the remainder 
nan, and fell the land : the defendant truftee in his anfwer 
greed to this prayer. But nota^ the remainder man was not 

I 3 made 
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made a party, and therefore it was obje^ed, that the plain- 
tiff might die before he fuffercd a recovery ; and it would be 
wrong in a court of equity to deprive the remainder man of 
this chance without being heard. Lord Chief Baron Gilheri 
%nd Pi^e thought they might decree in this cafe, as there was 
no infant concerned : but Price and Hale ioiis virihus of another 
opinion; fo the couK being divided, the bill was difmifTed by 
confenc 



* P. 205 



*D E 
Term. S. Hilarii, 



fi83« 



Artidci of a« 
greemeqt are 
binding in equi- 
ty between huf- 
band and wife, 
Without the in- 
tervention of 
truftees. 
s Vera, 415. 



* P. 206 



Sir Cleave More v. Ellis Freeman Iff aP,. 
Jan, 26, 1725-6. 

SIR Cleave More having niarned the daughter of Mr. £^- 
monds of Hertfoirdjbire^ after fome years cohabitation la- 
dy Mor^ eioped, and Jived in a fcandalous manner with fevc- 
ral perlbns, as appeared by proof: this marriage proving fo 
unfortunate, Mr. Edmonds y by his will in 1696, devHe4 
(among other things) fix thoufand pounds to three truftees, 
in truft thai the fald truftees, l^c, Ihould pay both the prin- 
cipal and intereft to fuch perfon or perfons as Lady M»t 
fhould,' by tiefed in writing fubfcribed by two or more witneffes, 
aippoint; and Sir Cleave ^ or any aftertaken liufband, not to 
intermeddle therewith, nor the fame to be fubjedl to the debts 
of Sir C/gavey^OT fuch after- taken hufband* 

After this,' Likdy More continued to live in the fcandalous 
manner Ihe had- done, and Sir Cleave^ on the loth day o[ jiu' 
guft 1 716, met with her in a coach, and took pofTeffion of 
her ; artd on the' next * day there was an agreement executed 
by Sir Cfeave^nd his lady, thefubftance of which (Articles) 
was, that in cofcfideration Sir Cleave would permit her to live 
feparate from him, (he would fettle upon him for his life two 
hundred pounds ^^r annunty and alfo pay him the fum of one 
thoufand pounds otit of her feparate eftate, the firft quarter- 
ly payment to commen^ce three month* after ^ and the articles 
being reduced Into writing were fubfcribed by Lady ^<7rr 
and Sir Cleave, and witnefled by four perfons ; fhey met after- 
wards at the Middle Temple hall on the loth of November fol- 
Jowing, the day ot the firft payment, and on the 24th of 

• • November 
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jemher the faid agreement was ratified by indorfemeot on 

articles, and fubfcrib^d and witneffed as before - 

?he morning of the day of meeting, at the Tenpie hall, 

\j More made her will, and devifed leverai fpecific legacies 

^r. £liup who Ihe alfo made executor and refrduary Je- ' 

26. 

^'here having been a bilM>cf©re by I-#ady More againd Sir 
ivffy to fet afide the articles, or that he (houM make his 
tion to take three hundred pounds per annum, or according 
the articles, and a crofs bill by Sir CIaow againfl JLady 
re and her truftees, to carry thqfe articles into execution ; 
lich caufes were heard, and the court then equally divided, 
! fo went to the Chancellor of the Exchequer, who refer- 
them to the judges again) but before they were heard again 
ly More died. 

ind now upon revival of all the proceedings in both caufes 
in ft Mr. Ellis, as executor of Lady More, per opimonem 
s Curia, thefe articles were deemed a good execution of 
power under the Will of Mr. Edmonds, and that Sir Cleave 
Id not * be excluded by the negative words,; f and, ^dljr, * P. 207 
: though the truftees were not parties to the articles, yet 
quity it was good to bind her, it not being ^ dire6i tranf- 
ing of an Intereft, but an appointment purfuant to a pow- 
but a point arifing, whether thefe articles were obtained 
iurefs* t/jat was fent to an Iffue to try. 

Iota, Mr. Ellis was a witnefs to the force in the former ^ ^^Ik. Tilly' 
fes ; but it was now objcdtfd; that he being become the ^^' 
cy interefted by the adt of La3y More hcrfelf, fworc now ^oa. * * 
ipport a prefent intereft ; and befides, Bis exaM nation in 
former caiife was after the lOth of A^<9«y^in^ifri7i6, the ' 

he made the will, whereby he was made executor and re- 
ary legatee ; and for thefe reafdris, though he might have 
I a good witnefs in the former caufes, hw depofition was 
' rejedted. ' 

Trjf/i^ After a trial of the iffue, which lafted ntne hours, 
•e was a verdi<5l, that the articles were fairly ^obtained 
lOut durefs. 

Jpon the equity referved there w^s a decree for ShCkave, 
n which Mr. Elits appealed to the Houfe of Lords ; but 
decree was affirmed with forty pounds cofts. 

Reeves v. Butler. Jan. 29, ^7^$* 484. 

"^ HIS was an adtion of trefpafs ^are Domum ^ ffor- Trcfpafi wh 

reumfrent; ^ Bonabf Cdtalla, ^c.ceMi^'&ttltiUxtbf tbermore ai 

* * - - than dasnagfei 

Mitdjtll Vi^ V. MHebiU, I'th and l8th of y«^ 171a, in Scttee\ 
•c there was a gift by the huiband to the wife without the interven- 
of truftees, it was held good in equity, . . ^ 

deprivavit 



* p. 208 



• p. 209 

Whether a con» 
ftant non-pay-' 
nent of tithe 19 
evidence of an 
ezeniption a- 
gainv a lay in^« 
propriator, 
Skin. 494. 
a Salk. 671. 
Q^as to a col- 
lege. 

4. Mod. HZ. 
286. 



Information 
whether it 
ought not to he 
entered in the 
hook in the of- 
fice, before a 
capias ifliie up- 
on it. 



De Term. S. Hilarii^ ^7^5- 

deprvvavU ^er* de ufu Horrei Ctf * Domus ^ Bonerum^ l^c, 
Verdidt tor the plaintiff and two pence damages. 

This cafe was argued in Michaelmas Ternr), 1724, by Mn 
Ow n for the plf intiflF, and Mr. P, Ward for the defendant, . 
and the fmgle qveftion was, whellier the plainti£F fhoukl haye 
more cods than damages 

Lord Chief Baron Eyre thought that the plaintiff was 
intitled to full cofts ; Price^ Page and Gilbert Barons doubted j 
fo it was adjourned to be further confidered. 

And after time taken, Gilbert being now Lord Chief BaroD, 
gave the opinion of the whole court this day, and went over 
all the ftatutes relating to cofts, as the ftatutes of Gloucefler, 
Eli%, 21 Jac, I. 16 Car. 2. and upon comparing and confi- 
dering them» founded his opinion on this diftindion, which 
the court agreed to, viz. Where an adlion of trefpafs is 
brought Slyare claufum fregiiy and there is any thing laid by, 
way of aggravation of damages f , there can be no mort 
cotis than damages, though the freehold miglit come in quef^ 
lion, unlefs the Judge certifies : but if there are feparatc and 
diftinft counts, and intire damages are given, there the plain- 
tiff (hall have his full cofts, evfen without a Certificate; If 
a plaintiff in trefpafe counts of a claufum f regit ^ and in anotbar 
count de honit afportatis;, if the defendant is found not guilty 
as to the laft count, and guilty as to the Claufum fregit^ then 
the plaintiff (hall have no more cofts than damages. . , ; 

* fhe Cafe of Fijher &f aP Leffees of the Dean and 
Chapter' of'Chrifi Church in Oxford. ' Feb. ^J 
J725, ., . : : .' ., 

THIS Cafe ftood for the judgment of the court t^iis day, 
when it was expedled that the long-controverted. que(- 
tion, whether a canftant non-payment of tithes is evidencf 
of an exemption ^gainfta lay impropriator, would have been 
decided.: but the court gave judgment on the words of th^ 
patents mentioned in the caufe, though they determined that 
the dean a«d chapter was a ipiritual and not a lay body* 

The Attorney General v. Randall. 
• Feb. 4, 1725. 

UPON an information for running of goods 7^, Capias M- 
fued as the firft proqcfs, purfuant to the -Stat. 8** Gto. 
cap. 18. by virtue of which, the defendant was taken and put 
in prifon. It was now moved to fuperfede this procefs, be- 



f As in the prcfcnt cafe. 
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although the information was filed, yet it was not en- 
in the book f (fo that the party might have notice) pur- 
to the rules in 1687 and 700; and it was alfo faid, 
he informaiion was only the commencement, ^c, Cro. 
261. Rex V Harris^ arid it would be inconvenient cothe 
il not to have notice by the book. To which it was ao- 
d and refolved per totam curiam^ That to prevent the in- 
nience, ^c. the Baron never figns a * warrant for a * P- 21 o ■ 
s without an affidavit; and as to the Stat. 18° Elhi, 
is a provilb in that a<5l, fo that this cafe is not within that 
e : and per Lord Chief Baron Gilbert and Baron Prtge 
in court) the motion was denied. 

Mills \. Etbcridgej Feb. 3, 1725. *87- 

LL by the leOee of Matthew Hawes QV (fetting forth J^«* 9^ non-rc- 
lisLeafe dated Feb. 4,^ 1723.) for the tithes, life, for i^rll^i^^^ 
and 1725, in the parifli ot Simp/on in the county of fee of a rcftory" 
nghnm, allowed* 

le defendant, as to the difcovery of the quantity of 
he held, and what tithes he had in thofe years, and al- 
to the account, pleads, that it appears by the plaintiff's 
lat his leafe was dated -Ftf^. 4, 1723; then pleads the 
13° £'//25. capi'io, touching leafes of benefices, and other 
ialVical livirfgs with cure, and avers, that Matthew Hawes 
le leffor; was abfent from his benefice eighty days and JJ^^y^- 
n one year fmce the leafe, and before the filing of the q^^ ^^* !^®* 
viz, in, 1 7241 that the church of Simp/on is not impro- ^* * * 

!, and that it is a- benefice or ecclefiaftical promotion 
:ure, and therefore by fuch non-refidence, and by vir» 
f the faid aft j the leafe was abfolutely void. pro Qii. 

w upon arguing this plea (which was drawn by myfcif) Mo. 448. 
1 Price was for over-ruling the plea, becaufe it covered ' '^"hl- 'fi- 

ifcovcpy, which, accordiner to the^ ufage of the court, ^* ^^? ^^.^fT 
.•/r • .VI J .. 1.^ .♦ JT 1 ron deniod this 

ntiff was mutled to, whatever exemption or difcharge to be law. 

jndant might have. , (And at' the time of drawing the Lib. 6.BJillcr 

; was of that opinion, and fo'informed my client;) but & GoodalL 

ord Chief Baron, Page and Hale were of opinion * that ^^^ ^^• 

lea was good, extending eyen to cdifcovery, becaufe it ^#^p ^^ 

nted to an abfolute incapacity in the plaintiff, which ^'' 

ed from the cafes where the plaintiff was intitled of 

ion right ; and there is no neceffity to aver that the ab- 
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fence was voIaBtary, (for if it was otherwif«9 it lay upon th 
plaintiff to fhcw it) or to aver that the abfence was cightj 
days together ; fo the plea was allowed f . 

Geale CP v. Wyniour. Feb. ii, 1725. 

BILL for tithes as vicar of Bt/bop^s Lyddiat in the county 
of Somerfd^ fets forth a former bill in this court in 1717, 
and a decree in 1718, for thefe tithes, after iffue (to try mo* 
dus's and verdi<5l f or the plaintiff.) 

The defendant pleads that in 7r'nUy Term, 1721, lie 
preferred his bill in the court of chancery to eftablifli thcino- 
dus's, l^c, tiiai iifues were directed and found for thcnwv 
dus's, and decreed thereupon to be ellabliihed, and pleads 
the fame verdict and decree in bar of the plaintifTs now de- 
mand ; and the plea was allowed per totam curiam. 

* At the Sittings after Hil. Term, 1725. 

Anonymous. 

UPON the trial of an information for importing cocot 
nuts from Holland^ not being the place of their growth* 
tfc. contrary to the aft of navigation, it appeared that the 
goods were only hofks and (hells, and fome little of the not. 
mixed with them, which they did in Holland^ feparating the 
huflcs from the nut by putting them over the fire ; and this 
the defendant pretended was a manufadluring of the cocoa 
nuts, and fo excepted out of tlie aft, and that this was oM 
only in water, which the French refugees drank. But fcf 
Lord Chief Baron Gilbert^ this is a plain fraud, and noma* 
nnfafturing. 

t NoU^ The fame |»lea came on InUr filter & Lnvndet and ^Ittrk 
Mtftnt/em, May lo, 17x6, an.d then was allowed fier totam curiam^ BtfOO 
JPrict being now of the lame opinion in omnibus* And in the cafe of B«* 
kenbam V. Bentfield, Nov, 15, 172^; biftt nota^ no counfel appeared for tbe 
plaintiff, and lb upon the aut^iority of thefe cafes the plea was allowed 

December I6, 1725, plea to a bill for tithes from Miebaelmas i^Sjt to 
Mirbneimtit 1714, that the reiftor was^abfent eighty days, «f«. in 17141 
which mie:ht be after tbe time wherein the tithes were demanded >fl ^ 
hill ; and for this reafon it was over -ruled. 

^^rey If this a good plea, if rcAor and leflee join, fur by non-rcfi* 
dencc before fcntence hc only forfeits his leafe and rent, not his tithei. 
Atkittfon and Ptodgers V. Peajley, 
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ILL by a lay impropriator for tithes for about twenty- 
four years. 
The defendfanl, as to fuch part of the bill as prgys difcove- 
ry and relief for any time before within fix years next be- 
iore the fifing the bill or ferving the Subpana, pleads the fta- 
iute of limitations, and that he did not promife to make any 
fattsfaainn for any tithes before the faiid fix years. 

• This plea was now argued, and over-ruled per iotam curiam ; 
for the defendant, as to the tithes, is in the nature of a re- 
cdvef or bailiff for the plaintiff, in which cafe the ft^tutc o( 
'limitations does hot operate. • 

• Cited for the plaintiff, Cro. Car, 513. i Saund, 38. 2 Saund. 
fFtbbcr V. Tyrrell. 

' Cited for the defendant, Cro, Car. 115. ffefley xxi. 

* Han/on Y. Fielding. * a f ^^' 

fjILLby alaj' impropriator for tithes within the parlfli Exemption, as 
I and boundaries of Shilton and Barnacle in the county of ^^'""^J^^^r^ 
nrwich. T r » f . ,. of^rjolmof 

The defendant, as to the manor ot Barnacle^ by his an- jerufalcm. 
fwer infifts, thiat the'manor was part of the pofleffions of the Rep. Eq. ^%s- 
priors of Saint John of Jdrujalem^ whofe poiTeffions wer^e ex- 
empt from payment of tithes quamdlu proprtts manibusy \^c. 
thenfets forth the Stat. 31° Hen. 8 with the claufe of dif- 
charge, and alfo the Stat. 32** Hen 8. whereby tUcfe priories, 
"with all priviiegcsy &c. were vefted in the crown ; and that no 
tithes in kind had Keen paid for this manor. 

Upon the debate of this exemption went cited for the plain- 
tiff. Lib, 2. 47. a. Cro. Jac. 57. Moore 913. Degge 346.— 
For the defendant, Dyer 277. b. Brtdgm. 32. Latch 89. Sir 

IV. Jones iS - Ray. 225. Daniel Vicar of Bengoin Com* Hertf 

V. Sir J GovHT^ Trin* 1687. 

The Court feemed all of opinion, that it was a good dif- 
charge ; but the plaintiff, after, failed in making out his title, 
and the bill) upon tbat^ was difmiffed. 

'The 
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The Attorney General at the Relation of Saint Jobn^s 
College in Cambridge v. The Toiun of :>hrews' 
bury. 



'ING Fdward the fixth by letters patent crefts a free- 
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fchool in Shrewjbury^ and gives the bailiflfs and burgefles 

power nomitutndi l^ appunSuandi a ichool-mafler, and of mak- 

ing laws concemetC IS tangen^ Ordineniy Guhcrnationem Gf Direc* 

ttonem Padagogu with the advice of the bifhop of LikbfiM 

and Coventry, and alfo for the prefervation of the ReVenuci 

Queen Elhuiheth, Anno 1 3** Regnt^ increafes the revenue of 
the Ichool, in confideration whereof the bailiflfs and burgeifes 
agree to fuch ordinances as Mr. JJbton (then the head mafter] 
Ihould, with the advice of the bifliop, make ; who did ac- 
cordingly make y^v^ra/ relating to the difpoCtionof the ^ev^ 
nues and qualification of the mader. ' 

Anno 20** EU%. the baiJiffs and burgefles made by-laws« rltf 
feventh and eighth of which were, •* That upon every va- 
^^ cancy of a mafter the college ihould ele<5l and nominate t 
** proper perfon (qualified as by AJhton^s ordinance) to the 
«* Bailiffs^ who (hould nominate fuch perfon :*' but bj the 
eighth by-law had power to approve or difapprove. And by 
indenture 20° Eliz. between the bailiflfs and burge&sand the 
bilhop of LitcJjficld 2ixid the college, they covenant to perform 
the faid by-laws, and enter into bond of one thoufand pounds 
for that purpofe ; and this method of eledtion had been ol> 
ferved for one hundred and fifty-two years, without any in- 
terruption 'till lately, 

♦ And now upon an information by the Attorney General 
at the relation of the college of Saint John, to compel the 
town to nominate according to the by-laws and ufage. 

It was firft objefted by the court, that by the letters patent , 
of Edward the fixth, he being the founder, is confequentlf 
vifitor, and the dpcree now prayed is interfering with tl« 
vifitatorial power, and the crown can vifit only under the 
great feal. 

But upon the fecond hearing the court thought there was 
no weight Til this, but that the court might proceed to efta- 
blifh this as a charity. 

2dly, It was obje<5ted that the power of nominating by the 
letters, patent oi. Edward the fixth, was vefted in the body as 
a truft or naked authority, and therefore could not be ilde- 
gated. 

To w^hich It was anfwercd, that this was aot a total dele- 
gation of the authority, but only a regulatjop to prevent con- 
fa Hon, as in the cafe of corporations, Lib, 4. To which it 
was faid, that the fame obje^ions might be made as to this; 

aud 
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nd the ufage of two hundred and fifty-two years did much 
orroborate this cafe ; and of that opinion -was the whole 
ourt, and decreed for the plaintiflf. 
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Bridges V. Mitchell. June 18. *^3- 

THE billfets forth, that the plaintiflF and defendant ma- if^ttatl^? ""^ 
ny years ago were partners as merchants, and that up pi^cd by one 
>n fettling accounts between them in 170 , there was due partner to a bill 
ipon the balance of that account, from the defendant to the brought by ano« 
Plaintiff, one hundred and ninety pounds, and prays a dif- therforihcba- 
rovery, an account and fatisfaftion. ^*counr wd fa- 

The defendant pleads to fo much of the bill as feeks an ac- , tbfaSion. 
^ount and fatisfa^ion, that it appeared upon the plaintiff's 
»vm (hewing, that the pretended balance, was due above 
Urenty-four years before the filing of the bill, and that in all 
hac time he never conwnenced any fuit for it ; and aJfo plead- 
ed the (latute of Limitations. 

And per Mam curiam, the plea was alloVl^ed on the long y^j^ ^^^^ ' 
Lcquiefcence of the party; and after fuch a length of time « VoiB 
without fuit, it (hall be prefumed * the balance was fatisfied : 
ind the court feemed to think this was not a merchant's ac- 
count within the ftatute of limitations, thefeperfons not deal- 
ing as merchants with one another, but as one merchant 
vith others ; but gave no pofitive opinion on this head^ but 
illowed the plea on the other. ^ 



D£ 



De Term. S. Micbaelis^ 1716. 

Term. S. Michaelis, 
1726. 

Friday y OHoher 28, 1726, This day Sir T^homas 
Pengelly Knight, took his place of Lord Chief 
Baron of the Court of Exchequer, in the room 
of Lord Chief Baron Gilbert^ who died about 
the 4th of this month. 



294. 



Howell V. Lord Coningjby. Oft. 28. 



Decree, whe- A Defendant after appearance (lands ont to a fequcftratioa 
ihtr it (hall he £^ for want of an aufwcr ; upon motion ihe bill wastak- 
**h ^'kmi'^' ""^^^^ ^^ P^° f^f^^fdP^j and then fet down in the paper of caufes, to 
proconfeffo^^^^ ^^ ^^^^^^ • aniyeflerday upon the hearing the queftion was, 
ler appearance!, ^vhether the decree (liould be ablolute, or only n)Ji. Barons 
Pane and Hale (then only in court) doubted, and deferred 
giving judgment on this point, until the Lord Chief Baron 
came up ; and this day it was ftirred again, when the new 
Lord Chltf Baron and Page were of opinion it (hould be »(^ 
only, (hifitanUr) : but Baron Hak^ upon the precedents pro- 
duced, was char that it ought to be abfolute. Which (I 
think) ieems to be the better opinion ; for when a bill is tak« 
** P. ZZO en * fro confejfo alter at>pearQnce^ it is giving lime to a ^ti^' 
dam for no purpofe ; for when he comes, he can be admittco 
to iay nothing. Baron Page made a difference arifing from 
the quick procefs again It a peer, which is not in the cafe of » 
common fubjt(5l ; but the reafon has but little weight {vi *'' 
dttur)^ 

295. Watts V. Robin/on. OA. 29, 1726* 

Outlawed per- yf WAS outlawed, r.nd by an inquifuion taken thereon it 
fon is found pof. ^jT. ^^.^^ {ci\iv^di, that he was poffcfFed of a term for years 

lefle'l of a term, . . . r ^ - i r /• • • ^/r i -J 

hut he dit-shf- *"J"*^ uxori^ ; atrer his dcceiile a vendiitom exponas ilTued, anfl 

fore it is fc'ld by the term was fold. 

a veiK'itioni ex- Now liie widow moved that (he might be at liberty to plead 

))onas; the \vi- to the inquifuion, which was granted; although it was ob- 

pleacUhiT^'! je^ed in behalf of H. the purchafor, that he had purchafed 

J(iiim1 the pur- ^'ridcr the fanclion of the court, had fince brought an eje^l* 

chalVr. inenc which Wiis dt;fendcd by her, that ihe had brought a 

Antti p i. 163. writ of error, u:id alio a bill ia chancery relating to this inat- 

"^•■^ tei* '. 
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: but per curiam^ though (he has been wrong advifedy vre 
1 not deprive her of the liberty of. pleading now. 

J^ovemhr 3, 1726, Baron Page iippointed a 
Judge of the King's Bench. 

TQTA^ A queftion arofe, whether the Attoirney General a9^- 

^ upon an information qui tam^ isfc, could withdraw a .,„ Juror, 
Qj, Whether one 

Upon an information in the Attorney General's name oniy drawn by the 
was admitted he could enter a Non * proj* upon that infor- Attorney Genc- 
ition, which in eff«<ft amounted to withdrawing a juror. ral in an infor- 
1 luji. -39. was mentioned for the defendant; but to that, mati^ qui tarn. 
5 Attorney General fald, it related only to aSions qui tarn ' ^ ^^* i 
t to informations ; and in thefe informations the Attorney \^ ^°^' ^ 
9)eral only joined iflue. Baron Price^ Nothing but the , 'fnft^ j^^, 
aftice of the court can juftify that, which is only to fave % Shore 487: 
5 King's rJghtf.. , > 8 Eliz. c. 5. 

Nvi>ember% 1726, This day Sir Laurence Carter and Sir f J* f/^^f °' *"* 
John Comynt eame up as third and fourth Barons of the , ^^t. ^g. 
court ; fo that at this time the court confifts of Raym. 84. 

% Ro.Abr. 679. 

Sir Thomas Ftngelly Knt. Lord Chief Baron, P: ;°- 



Sir Bernard Hah Knt. ' \ ^^^^^S a 5, ^^ 

Sir Laurence Carter Knt. ( Earons, 

Sir John Comyn^ Knt. C 

Rex V. Clarke. Nov. 11, 1726. ^V- 

':>AUNCEFORr, cafhier of the exclfe, employed iV/V/W^x ffiX^thV'"*^^' 

Clarke as his bill-man to receive money arifmg by the re* crown's debt 
nue of the excife, and took a bond from him to account being paid, 
id pay what money he (houM receive of the revenue money, 
id alfo on his own private account. 

In i724> C/ar/'^ was called upon to account to the com- 
iffioners of tiie excife, and being in arrear one ihoufand 
ght hundred pounds, he applied to * Pauncefort^ to help him * ?• %Z% 
'■ the money to anfwer the demand ; and Pauncefort did, 
r Mr. Georges^ pay the whole money to the commiGioners, 
id took. a bond from Clarke ,10 \i\mioT that money. Mr. 
aunceforty after, dies ; and Mr. Georges ^ one of the execu- 
rs of Mr. Paunctfjort, makes, an affidavit that he (Clarke) 

f ^arc the refolution in Cravenor qui tarn v. Bene^ May 17, 1716, 
ad Barcwtll qui tarn V. Norris^ when Lechmctt was Attorney General, 
'■/«, 1 1 . yac. I. rot, 5. b*. 4Z. B^de q^ui Urn, Y. Btoiun tT* Drury^ 

had 
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J)e Term. S. Michaelis^ ij%6. 

liad not paid the money due to his majefty, that the fame w^ 
tmfaiJf and in danger of being /ofl, and thereupon obtains s^ 
order for an immediace extent againtl Clarke, 

Now this day we moved to difcharge the order j firft, be 
catzfe the affidavit upon ^vhich it was granted was fallacioixs, 
for that it only faid he had not paid, l^c 2dl7, that the 
iame was unpaid, but not faid to the crown ; Z^^J* '^ danger 
of being loll, but not faid to the crown. And by our affidavit /ir 
appeared as above, that Georges himfclf had paid the money to 
the crown, that nothing was in anear to the crown ; for, as 
appeared by certificate from the excife officer, Pauncefort had 
his difcharge, and all his bonds and fecurities delivered up; 
and therefore there was nothing to found this extent upon. 
And laftly, that any benefit Pauncefort or his executors m^ht 
have by the prerogative procefs, was waived by taking a pri- 
vate bond for Clarke for the payment of the money ; and of 
this opinion was the whole court, and difcharged- the order 
for an extent. 

But ^oia hency upon Mr. Attorney General's rcqueft they 
declared it fhould not be a rule, that a debtor of the crown 
(though the crown debt was fatisfied) (hould not have the be- 
nefit of the crown procefs to reimburfe himfelf, though it 
could not be granted under the circumftances of this cafe. 

* The Attorney General v.Burges. Nov. 29, 1726. 

UPON an information by way of Devsnerunt for the trcbk 
value on the Stat. 8® ^nme^ for goods that came to the. 
hands of the ciifendant, 'knowing they had not paid the du- 
ties : it was determined at the trial at the dttings by Lord 
Chief Baron Pengelly f , thati if feveral perfons were conccpi- 
ed, either in partnerfhip or otherwife, yet the crown might 
come againft any one of them for the whole penalty, it be- 
ing in nature of a tort, and not a contradl, as in cafes of 
tort a fubjc(5l might come upon any one concerned in the 
tort : and it was alfo refolvcd, that on fuch an information 
there was no neceflity that the goods fhotild be proved to come 
actually into his hands, if they came into his power, or into 
the cuilody of any agent of his, or to any perfon by his di- 
redion. 

t In the cafe of the Attorney General v. Carbold, FeK 13, 173*' ^* 
information of Devenerunt was tried before Lord Chief Baron Xr/^f 
ijlio was of the fame opinion. 

hutnotay the King can have but one fatisfadlion. 



TIf 



^he Attorney General V. Weeks. Dec. i, 1726. ^99. 

UPON an. information in debt for non-payment of duties, Upon an infor- 

it was laid in, the information, that th« defendant im- ?J*^*°" '°^*^' 

ported the goods iz"^ Geo.—Tht plaintiff gave in evidence an mcnt^ofdmics. 
importation in April 1719* 

In this cafe two obje^ions arofe, firft, Whether they could 

be permitted to give evidence of importation * at any time be- ^^^'^ ^^* 
fore the day laid in the information. *• ^^4 

adly, whether any perfon can be charged on fuch an in- 
formation in debt for the duties, but the actual importer. 

To the firft objedlion it was anfwered, and refolved by the u"';?*^"" ^* 

Lord Chief Baron, that this might have been made eafy to r^m L cT'b/* 

the defendant by application to the court, who would have Gilbert. 

made an order for confining the evidence to a certain time ; Idem v. Jcwcrs 

and the Chief Baron thought the cafe in Cro. E/h. 660. not & Batty, Dec. 

to be law : that the day is not material, and conftant expe- *' ^^i^* 1 j . 
. J . ti-n J ^L- ;&• The day laid is 

ncnce had juftified this pradice. ^^^ matciiaL 

To the fecond objcftion, though upon a Devenerunty which pcrfonTowhoni 
is a criminal prcffecution, every perfon to whofe hands the the goods come 
g;oods come may be charged, yet in debt, the perfon to be may be charged 
rharged as importer muft have fuch an intereft in the goods, for the duties. 
IS to be liable to pay the duties, and it will not extend to a 
■nerc agent or fervant ; but if he is jointly interefted with a- 
lother, the crown may recover the whole againft one ; as in 
raie of feveral obligors in a bond, the obligee may fue one or ^ . 
ill, though he can have but one fatisfa<$lion. A faftorfor a nicrchant a-* 
>erfon abroad is in this ciafe undoubtedly liable, becaufe the hroad muit be 
rrown cannot get at the principal ; and a fa^or for a mer- taken to be the 
ihant here has fome fort of intereil in the goods, and has fome importer. 
liare and allowance for his fa£loragc, and has a fpecial pro- 
perty in the goods ; . he is to take the goods and pay the du- 
ties, and therefore muft be taken to be the importer j afiter in 
cafe of a mere agent or fervant. 

_ . * P. 225 

* The Attorney General v. Jewers Iff Batty. , 300. 

Dec. 2, 1726. 

Coram Lord Chief Baron Pengelly, 

INFORMATION of debt for the duties : it was objefled Information of 
as to part, fciV the French wines coming from Holland, that ^^ French"'*^' 
they are prohibited and forfeited, and fo no duties are pay- ^jncs. 
able, Simms V. Kenmfon, But ^^r Lord Chief Baron, after a' 
feifure is made the crown cannot make an election,, becaufe 
the right is attached in the informer as to his (hare ; and this 
is noi an ablblute prohibition, but a prohibition///^ modoy as 

K in 
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The Attorney General v. Flower. 

Tried at Weftminjler before Lord Chief Baron Pengelly, Feb. 

14, 1726. 304- 

TNFORMATION by the Attorney General on the Stat. 8** information 
"*"^ ^n»#, cap, 7. fe8. 30. for aflifting, i^c. in unfliipping of the flat. 8 
^^ixies, whereby the treble value is forfeited: the defendant Annae, /or a£ 
pleads not euilty. NotUy the information was, that the de- Jj^*"? »"*»"- 
■^^Jadant tempore exoneraitonti fuU opituiaior vet aiiter parttceps^ aeainft whom 
*^i^licc, otherwife conccrn^d-in exoneration^ prad:3\ ^c. The it lies. 
*^'Cirds of the ftatute are, •• the per/ens who are ajfiftmg or other- Poft ?!• iio- 
wife concerned in the un/bipping^ &c, 35S« 

Upon the evidence it appeared, that the defendant had been 
^**«fent and affifting in unfliipping two parcels of wine, but 
*^sit he afterwards went away ; and before he went com- 
"^^nded his. fervant iWrD^ (the witnefs) to ftayand affift inget- 
*rig other parcels of wine into the cellar, which afterwards 
^.me in, * and the fervant Neve did accordingly aflift, &J*f • # p^ 228 
vit the matter (the defendant) was then at Andover^ about 
^xty miles diftant from Pitts Deep in Hampjbire^ the place 
^lierc the wine was run. 

Mr, Attorney General infifted this was fufficient-evidence 
> bring the defendant within the a<El as to the two laft parcels, 
:id was within the words ** otherwife concerned ;'* or elfe thofe 
ords would amount to no more than the word adlHing. 
at we for the defendant infiiled, that the adl extended only 
thofe who were a<5lually frefent at the Very a£l of unfhip- 
ig, and never intended to punifh any perfons but thofe with 
fevere a Penalty ; and the words •* otherwife concerned*^ re- 
ed to fuch who were prefent giving orders and directions, 
did not adlually ajjijl* And the conftru(5lion contended 
by the Attorney General would render the fubfequent 
ds, or to nuhofe hands they JJkall knowingly come, totally ufe- 
; and of this opinion was the Lord Chief Baron efpeci- 
as it was laid in the information. And upon the Chief 
>n's declaring his opinion only as it was laid in the infor- 
on, vi%, tempore exonerationisy l^c, the Attorney General 
d the defendant (hould be acquitted as to the twb laft 
Is 

K z • Piper 
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30 J. Piper V. ^hompfon^ Jan. 27, 1726. 

OCIRE facias upon a rccognif^nce againft the bail 5 the ScL 
' ^ yi. reciting the record was In hac parte y whereas againft the 
bail it {hould have been in ea parte. It was moved to amend 
upon thefe authorities, i Salk, 51, 52. 1 Roll. Ahr, 'j^y. 
Stat, S*' If en. 6. eaf. 15. but was daniad fer t^am ^urum, a 
Salk. 599. HiL 3«> Jnna in B. R. Breivfier v. IVells. 

^ ■' = j 
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Binjiedv. Collins. May 6, 1727, 

LIBEL in the fpiritual court agaiaft Binfted^ churchwar-, 
den (but it did not appear he ^as/o in the proceedings) 
for breaking an hole in the church wall, and cutting d<wft 
the boughs of a large yew-tree in the church-yard, i^a^^t 
there was a decree in the fpiritual court for twenty-fixponiuU 
cofts, prater feod* monithnis ^ execution' ejufJem monltioms. 

Now upon (hewing caufe why a prohibition fliould not,go» 
it was infided againd a prohibition, that this was a matter 
• proper for the jurifdi(flion of the fpiritual court, and that a 
man may be puniflied for the fame fa6l in different rcfpefl^y 
and cited Salk. 547. i Sid. 281. GolJfi. 113. Godkzi^* 
That the parfon had a freehold in the church yard for tbft 
benefit of the church. 2 ''Bulji. 279. i Ro. Rep. «55 
Noy 104. . * 

P. 230 * For the prohibition it wasfaid, that the parfon has the 

right or remedy as well as the freehold, and confequcntly 
might have an aft'oa; z Cro. 367. Bro. trejpafs 210 — That 
it was not too late for a prohibirion, even after fentencc, if 
the proceedings are coram non Judice^ Noy 137. Cro. Eli^» 
178. JFIet 94. ^ 

Per curiam. The Ordinary cannot punifh a fingle trefpaft 
committed on the body of the church, which does not hinder 
the fervice, which is the cafe the ftatute of cirrumJpeSe abatis 
— de eulejia difcooperta — extends to, and which is not alledged 
in the libel: the rector, who has the freehold in him has a 
right to bring his aAion, and therefore it would be hard to 
fubjeft this man to a double profecution ; and the expense 
here (though properly cofts) are in the nature of damages. 

But 
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3ut the plaintiff mighty if he thought fit, declare in prohl* 
lition. 

Idle qui iamv.Vanbich. May i6, 1727. 305. 

r ^FORMATION upon the Stat 1 2«> Car, i.e. : 8. /. 4. for Information for 
t a fhip forfeited by bringing over goods froni Rotterdaniy ^'JJ^J""^ 
ot being the place of their growth. R?ttc-dTm. not 

Upon the trial the defence was, that thefe goods were being the \ lace 
rought cither by the paffengers, or the mariners, without of their growth, 
be knowledge or privity of the matter; and therefore it Whether notice 
rould be hard to fubjea this fhip to a forfeiture by an adl he IJ'cclffar\^o*'bi' 
ould not help, and much harder upon the defendant, who proved. 
iras the owner, that he fhould lofe the fhip, and cited the 
i-at. zj^ Ed. cap. 9. ^S'', FJ* $ cap. S. 

^ But Lord Chief Baron Fengtily faid, that his (then) pre- * P. 23 1 
ent thoughts were, that kmwUdgt in the mafler was. not ne- 
^efTary, for the a<5l is an exprefs prohibition without any limi- 
tation or reftridlion, and the fadl proved comes diredlly with- 
in the defcription of the adl, the forfeiiure is upon the goods 
(h^mfelveSy and upon theperfon. the intention of the law was 
the fupport of trade, and therefore we may prefume it was, 
that ail perfons fhould take the utmoft care that trade fhould 
^ carried on without any fraud. The owner is to take care 
jvhat mafter he employs, the matter what mariners, and 
vhat pafengers he takes in ; and being Exercitgr Navts, and 
laving the entire cotitroul of the fhip, he may fearch and ez- 
imine, where, and when he will, and no damage accrues to 
he owner ; for he may recover againtt the mafter of the fhip 
brfeited by his default; and (as he then thought) the maf- 
er might, againtt f a pafFenger who created a forfeiture by 
lis a6l : and there is the more reafon he fhould fuffer by this, 
>ecaufe he has the benefit of the freight of thefe very goods 
vhich occafioned the forfeiture. The matter is to report, 
.nd tlierefore he is obliged to fee what he does report. 

There was a cafe cited, Fo^er qui tarn v. PhilHpi, in an in- 
brmation on the fame ftatute, Trin. 1^22^ .where it wasfeid 
he then Lord Chief Baron was of the fame opinion. 

Nota, afterwards it appeared it was not necefTary to de- 
ermine this point, which the Chief Baron would have refer ved 
o the defendant for the opinion of the * court, for the Jury # p^ o'i'l 
bund the derenclant had a«5tual knowledge of the goods. 

f Lt5 '?. Ridgtvay*s C. F. N. B. i^o b. If a man comntitted efcapes, 
lie goaler (hall anfwer to the party, and (hall have an a^on againfl the 
>rifoucr lor damages. 

Nota^ 
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Notay a new trial w§is moved for in this canfc June \i 
p 1727, and upon the motion all the four Barons were o 

* • ^32- opinion, that notice in the mafter was not neceffary to create 
a forfeiture upon this adl of parliament i though, for a f/mail 
matter^ thtj thought it would be hard that a Ihip (hould be , 
condemned. 

Cited by Baron Corny ns^ Maline^s Lex Mercatona^ edit, Jac^^ 
I. Stat. Stap. 27** Ed. 3. cap. 19. By the Chief Baron ^ 
MoUoy 204, 2099 10, II, 1 2, 23, 24. 1. Sid. 298. Hujej^^ 
y Fufey. 
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Rex V. Bulky fcf Bhmmart. June 3, 1 727. 



TJENRT BULLET vfzs indebted in three hundred and 
-*^ ninety-five pounds feven (hillings and fix pence to Blom' 
mart before jipril 1727, and Blommart was alfo bound with 
him to the crown, to the value of three hundred pounds, in 
^° • confideration whereof Bulley^ by two bills of fale of the 8th 

and 24ch of yipril 1727, affi^ned to him fixty hogfheadsof 
Upon taking an tobaccp, which was to pay him for the three hundred and 
w?aii «tcn?'a ninety-five pounds feven ihillings and fixpence lent by Bk»' 
firangerhas a '"^''^ « ^he remainder to continue in his hands to iecure him 
right to prove againll the bond wherein he was fecurity for Btdley. 
his property in Upon the 27 th of April an extent iflued againft Bvki, 
good*. \x^oTi which [by warrant from the fheriflf] the cfiicer broke 

open the door of the cellar where Blommart had lodged forty 
of the hoglheads of tobacco, and feifed them for the crown. 
* P. 234 * Blommart was advifed to make the beft inquiry he could» 

when the inquifition would be taken on the extent, and ac- 
cordingly he did, in order to give evidence that thefc to- 
bacco's were not now the property of Bullcy^ but, before die 
extent, were conveyed to him for a valuable confideration ; 
as it appeared by the affidavits, the fecondary of the compter 
in IVood'Jireetf and his clerk and. other officers, had been 
guilty of gre it (huffling and evafions, to prevent Blommart 
from knowing the time and place of executing the inquifition \ 

f Gteeby qui tarn V. Palmer^ Feh. 1 3, 1 7 33, Lord Chief Baroo Reil' 
nolds put thi» point upon this diftindlion, whether goods fo brought were 
part or not part of the cargo\ and therefore if mariners or paflengers pri- 
vately bring over 9if malt parcel of gods, that is not to be looked upon 11 
part of the cargo^ and it would bt hard the ihip ihould be forfeited for 

that. 

and 
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md this was not contradiifled by any affidavit on the other 
icie ; therefore, upon this faft we moved to fet afide the in- 
l uifuion fo irregularly taken, that we might have an oppor- 
linity to aflert our property, and not be put to the expence, 
i-ficulty and hazard of pleading our property, and infifted 
x^the ftatutes 34° EJ. 3. f. 13. 36° Ed. 3. r 13. 1° Hen. 
- c. 8. 2° £sf 3° EJ. 6. c. 8. all which ftatutes (though they 
slated to freeholds and Chattels real) (hew the care of the 
^^iflature, as to the property of the fubjedl, and thatinqui- 
^ ions ought to be takfti openly, and not privily; and the 
tat. EJ. 6. implied (at leaft) that the fubjeft had a right to 
^ve his property found on an inquifition. And we alfo 19- 
Oed much on the former of the writ of extent — that the 
ieriff was to inquire /^r Sacrameniumy ^c. C3* omnlhus aliis 
£^s^ med'tis ^ modtSy Iffc, 

Mr>' Attorney General, in anfwer, admitted the fa(Els as 
licdged In the affidavit, but infifted that the party had no 
ight of being permitted to give evidence in this cafe, but 
'\ight to reforc to a plea of his property ; firft, becaufe this 
las not been the pradlice ; 2dly, nor ufual to give notice of 
* executing thefe inquifitions, this being only in nature of # p, 2,'ic 
an office ; jdly, admitting it to be irregular, yet that is not a 
ftifficient reafon to fet afide the ihquifition. 

But/^r totam cunqniy the extent and inquifition ought to 
be fuperfeded (the return of the extent being put with liber- 
ty to take a npw extent of the fame date as the firft ; and laid 
great ftrefs upon the ftatutes cited, though they related only 
tp freeholds and chattels real, and alfo upon the mandatory 
jSart in tJie writ of extent 5 and it is not enough to fay, it has 
Mot been the pra^ice, unlefs it can be fliewn that the pra(ftice 
has been to the contrary ; and notice in this cafe cannot be 
given, becaufe every body may be concerned, and therefore 
-here is no body particularly to give noticg to ; but if a party 
s there, and offers witneffes to proxe his property, they ought 
'>y law to be admitted ; otjierwife the difficulty would be very 
>reat upon the fubje(?t ; for, firft, before a plea he itiuft give 
ecurity i 2dly, he can have no remedy by adion againfj the 
lieriff [becaufe the inquifition has found the goods to be 
Bul/ey*^f which wou'd fkreen him againft BlommarQ or other 
ierfon, or any other way ; 3dly, he can have no cofts or 
iainages, if he fucceeds in his plea. And it was obfervedj 
:hey?^»^tf/^ mentioned might take no notice of mere perfon^ls 
u thar Mme, becaufe they were of little value, but have, 
fince, been much increafed. 

Nota, that in a commiffion of lunacy there are the very 
r.rne words in the writ of inquiry, as in this cafe, and now 
i. is ufual to give notice there : and the Lord Chief Baron 
thought they (hould go as far as they could in this cafe ; for 
this is a right * the king had not at common law, but by the * P. 236 

ftat. 



DeTirm. S. Michaelu, 1721. 

fcemed to be no evidence by the defendants againft the 
cuftom, and the plaintiff h^d the former decree figned by 
above one hundred and thirty parifhioncrs, teftifying their, 
acquiefcence in the decree ; yet the court fcnt the plaintiff to 
an iffue ; reluaante Baron Hale. 
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Bilfonv. Saunders. Oft. 26, 17217. 

TJ ^LL by infants for legacies a^ainft the executor, and alfo 
Jj for intereft from the death of the teilator. 

The defendant by his anfwer infifted, that he was always 
ready tp pay the legacies, but did not know who to pay them 
to, fafely ; that he ought not to pay intereft, becaufe, though 
he had eleven hundred pounds Bank (lock from the teftator's 
death ftill remaining ftock, that it vas, at the time of the 
teftator's death; one hundred and fifty \io\ir\ds per cent, aifnii^C 
prefent was only one hundred ^nd thirty poiinds ^k ^^n^. 
And with the. other affets he had purchafed other ftpcks, 
which falling, he was fo far from making intereft, that, 
even part of the principal was loft. 

But /fr curiam^ payment of a legacy into the hand of an in- 
fant is a good payijient fJVentworth^s office of executor) and 
that the defendant ought to * haye done : ^dly, that where- 
ever legacies are devifed out of a real ellate, or there is 
other real fufficient fund to anfwer them, they (hall carry 
intereft from the death df the teftato^, if no time is appointed 
for payment ; but upon the authority of the cafes follow- 
ing they decreed intereft to be paid from a year after the 
teftator*s death. 2 Chan, Ca, 152: 2 S*alk, tii. legacy. 2 
Fern. 745. ' 

7'hurketfle 6^ Ux* v Sir Humph. Hcworih. 
Eodem die. 

J prevailed on a young woman to come and. live with 
* him after the* death of his £rft Wife, to take care of 
the affairs of his family, l!^c. and roluntarily, on the 15th 
of December 1722, executed a deed to her (mentioned to be 
in confideration of five (hillings) to pay her a rent- charge of 
fixty pounds per annum, with a* claiife of diftr^fs in any of 
his iaad.s in Radnor/hire or Brecknock/hire^ not exceeding feven- 
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ty pounds per annum ; or elfe that (he, her executors, Gfr, 
might fue him, his heirs, executors; or adminiftrators, for 
one thoufand pounds, with intereft from the date of the 
^eed : he afterwards difcharged her, and (he intermarried 
ivith the plaintiff; and the defendant afterwards refufmg to 
pay anything, and his lands being incumbered, the plaintiffs 
preferred their bill to have the benefit of this deed, ^nd that 
the defendant might either pay the arrears of the fixty 
pounds per annum, or the one thoufand pounds with 
r intereft. 

The defendant in his anfwer infifted, that the deed was 
made without any valuable confideration, and upon feveral 
other matters, as that (he plundered his houfe, £5*^. But 
nota, he had no proof in the * original caufe; whereas it * *• ?4^ 
was proved for the plaintiffs, that he himfelf owned (he had 
faved him three hundred pounds in three quarters of a year, 
and feveral of his letters (hewed his great fondnefs of her, and 
his intention of kindnefs to her ; and his laft letter (when 
he quarrelled with her) had this expreffion in it — " that he 
had nothing now to do, but to pay the money .^^ 

The defendant preferred a crofs bill, fuggefting that the 
deed was without confideration, that (he had executed a de- 
feafance three days after, and had got both the deeds up by 
Health, and that (he had plundered him of a gold watch, 
rings, (sTf, All . which matters were denied by the anfwer, 
and the plaintiff had no proof in the crofs caufe, but that 
(he had been feen to wear the watch, l^c, which was ad- 
mitted and accounted for. 

Upon hearing this caufe it was objecfted for the defendant 
in the original caufe, that this deed was merely voluntary, 
and that a court of equity would never carry a deed into exe- * 
ciition, where there was a remedy at law, as there was 
here ; for though it was aliedged in the bill, that the lands 
were fo incumbered that they could not tell where to diftrain, 
yet there was no proof thereof (as indeed there was not, 
but (hould have been). 

But it was anfweaed by the counfel for the plaintiff, that 
this deed, upon all the circumftahces that appeared in the 
cafe, could not be deemed merely voluntary; however, 
fiuce the defendant had brought a crofs bill, fuggefting 
(amongft other things) that (he had executed a defeafance, 
and praying to be relieved, thereon, that the whole matter 
was before the court, and proper to be determined in a 
court .♦ of equity; and they cited the cafe of Carey and # p ^.^ 
.9//^Win this court, 7® /V3. 1725, where relief was grant- * "^ 

ed in a cafe of much the fame nature, though there was 
no crofs bilK 

But 
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• Bat per curiam^ you ought to try firft your rcmtdy s^ 
law, aud we will retain the bill in the mean time ; but ^i 
there any precedent of a court f;f equity's carrying a voJuek* 
tary deed into execution, when there is a p]ain remedy ^ t 
law ? and the cafe of Carey and Strafford was a mere frauc2 , 
for the defendant pretended to fettle lands of twenty-tvo 
pounds per annum^ when there were no fuch lands in nature. 
A'o//i, Lord Chief Baron Pengelfy and Baron Comjns were o^ 
"this opinion ; but Baron Hale and Baron Carter doubted^ 

Odams ▼. The Duke of Grafton. 

AN action was brought by the indorfee of a promiJbr^^ 
note payable to /f. or order, .and it was moved bcfor^^ 
the trial, on behaif of the defendant, that the plaimifFmigh^ 
produce "the note, and leave it with his attorney, in order*** 
to be infpefted by the defendant, his attorney, bfc. on a^ 
fugge(lion that the note was forged ; and it was infifled for 
the defendant, that fmce even a bond, upon fuch motion^ 
might be produced, much more might a note: but it was 
anlwered by the counfel for the plaintiflF, and per curiam^ 
thouglv a ^nd might be produced, being under hand and 
feal, yet that was upon this reafon, that the plaintiff declares 
upon it with a Profert in Cur* ; yet there is no inft^nce that 
in this, or fuch a cafe, a plaint iiF was ever obliged to pro- 
duce his evidence of what is the foundation of his adtion ; 
and the ftatute 3^ ^ 4** jinnm, cap. 

* makes no difference between thefe notes and inland bills of 
exchange, but in the point of pleading ; and there is no 
inftance fmce the ftatute (which might, have often happened) 
that ever fuch a motion was made, or granted; nor before 
that ftatute, that ever a bill of exchange was produced upon 
fuch motion. 
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Wilkins V. Edfon.Dzdy '727* 

TN cafes of great contempts, where the party is exjmined 
-■■ on interroffatories, and denies the contempt, the court 
have given lloerty to the other C\dt to examine witneffcs to 
fulfify his examination : but nota^ this is only in great con- 
fenipts [for ihe pradice of the king's bench and common 
pleas is otherwifel. In the prefenH cafe, the court gave 
iciive fnr Purc-ell f the perfon in contempt] to move for an 
order for liberty to examine witneffcs on his^part, to fortify 
his denial of the contempt. 
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Crojley v. Sha^ortb. Jan, 25, 1727- 3»^- 

A Bill was preferred to have an account of the produce i„°^e*cxdfn*" 
and profit of Amfierdam fubfcriptions, wherein the plain- ^^g^ after an 
liflF was to be concerned one fourth part with the defendant. appeal to the 

The defendant alfo preferred a crofs bill for allowance, and Honfcof L«r&. 
for an account of fome other matters : A decree was made 
fii Feb, 1722, that the account was referred to the deputy, 
and the cojls ivere referved until the report came in. There 
were feveral proceedings afterwards, and on the 2 1 ft, Feb. 
1725, the deputy made his report, that there was due to the 
plaintiff one pound ten fhillings and nine-pence, which report 
was confirmed next day, but no notice taken of cofts fince the 
fir ft decree. 

From this, and alfo fuom the original decree and other 
proceedings, there was an appeal to the Houfe of Lords, who ^ 
ordered that the deputy of the court of exchequer fliould vary 
the account as to one article ; * but the decree and all other « p ^ 
matters therein to be ajjjrmed. * ^v 

This day it was heard upon the report* made, purfuant to 
the order of the Houfe of Lords, whereby the balance was 
fwelled (to the plaintiff) to eighty-two pounds ; the plaintiff 
now applied to the court for cofts, fince the balance was con- 
fiderably now on bis fide, and fince, by the firft decree, cofts 
were referved : To which it was anfwered, that the judgment 
of the Houfe of Lords was final and conclufive, and the full 
ftitisfadtion intended by the Lords, fince th^y took no notice of 
cofts in their orderf ; which they probably would h^e done, 
if they had intended him any ; for in the appeal it was er 
prefely alledged, that cofts were referved ; and this court were C». in Pari. 5^ 
now bound down, and have nothing to do but 10 execute the PhilliptandBi 
order of the Lords ; and the court accordingly refufed to give ^^v 
the plaintiff cofts, Lord Chief Baron Ptngeily Carter and Co- Carth? i1*o 
myns coviXxi, Hale, i8q* • ' 



• Wickins V. Pratt. Jan. 26, 1727. 
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ted» and put in a fecond anfwer ; after which it vrSi difco- 
vercd, that the moft material exception was not drawn ac- 
cording to the words of the charge and interrogatory part of 
the bill, of which the defendant took advantage, and in his 
fecond ^nfwer anfwered to the very words of the exception j 
whereupon I moved for leave to amend, or add an exception ; 
h\xt per totam curiam it was refufed, there being no precedent 
for it ; and the plaintiflF might amend his bill by varying only 
a word or two from the firft. 

♦ Nutkins V. Robin/on. Feb. 3, 1727. 

IF a church- warden makes up his accounts, ,and has them . 
allowed at a veftry ; if there is a libel againft the church- 
warden in the fpiritual court, relating to his account, a pro* 
hibition (hall go. 

1 Sid. x8i. Godolp. Rep. 166. p. itf. Raym. 418. SirT. Jones 1. 370. 

Roberts V. Cadd. Feb. lo, 1727. 

A Prohibition to the court of admiralty to (lay pro<ecdings 
upon their warrant to arreft a (hip, was now mowedfor, 
upon an affidavit that the contra<5l was at land ; but it was 
now refufcd per totam curiam^ though It had frequently been 
granted in former cafes. 

Nota, by the dire(5lIon of this court. the admiralty had al- 
tered ihe forms of their warrants. 

Nota, it was faid the party could not compel them to exhi- 
bit a libel there. 

The Attorney General v. Woodmafs. Feb. 13, 1727. 

INFORMATION upon the ftat. 8° ^nna, cap. 7. fea. 30. 
for being aflitting or otherwife concerned in unfhipping five 
hundred gallons of brandy, (iff. 

-The evidence was, that fixty half Anchors were <-un, and 
put into private houfes, and from thence carried to the de- 
fendant's boufe ; but it did not appear the defendant was pre- 
fent either at the time of * running or removing the goods to 
his houfe ; but he afterwards paid the cobble-meu for run- 
ning thefe goods. 

Lord Chief Baron Pengelly was of opinion this was a being 
concerned within the ftatute, if the jury were of opinion that 
the defendant employed the perfons to to run the goods on 
his accoant, and paid them for that purpofe; for that thofc 
words muii have a reafonable effect and import, and muft 
mean lomething diilin^ from ajfijling: As a man was profc- 

/ cuted 
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:ttted on the flat. 5*^ £//«. for exercifing the trade of a wea- 
cr ; and though he did nothing himfeJf, but employed others, 
•€C adjudged within the ftatutc ; and the defendant cannot 
•e doubly charged in this cafe, for to an information for af- 
fling he might plead a recovery in this, as alfo to a devene- 
vnt. Verdi^ pro rege. 

At Serjeants Inn, Feb. 24, 1727. 
Berney v. Chambers. 

LEAVE was given to amend an anfwer to a tithe bill, Anfwcr amend- 
wherein the defendant had fworn, that fuch a clofe con- ^* 
lined nine acres, and to make it feventeen, though iflue was °^* ^ * *^^* 
iHnedanda commiflion had iflued (which 1 never knew done 
efore) but it was upon the defendant's paying all the cofts 
nee the anfwer, fweariug the anfwer over again, and tak- 
kg out a new commidion at hys own expence f . 

Lord Cajikcomer an Infant v. Lady Cajilecovier. * P.-249 
Feb. 24, 1727. ■^**- 

\ Receiver had been appointed by this court of the plain- A receiver's re- 
tlfF's lands in Ireland, and Marcus Barnes was ap- cogni2ancein 

roved of for that purpofe, and a commiflion iflued out of ^l»'» ""^^can- 

, , r "^ ' . • r 1 I -1 not be f ranf- 

ns court to take his recognizance in Ireland^ together with mittedby init- 
vo fureties, in the penalty of the three thoufand pounds, for dmus to theev 
ue accounting, ^r. which was- accordingly done, and tranf- chequer in Irc- 
lilted hither ; Barnes became in arrcar two thoufand ^st ^*°^* 
undred pounds. . ' 

I now moved in regard that Barnes and his two fureties 
ved in Ireland^ and that all their lands and effeds were there, ' 
nd fmce no procefs out of this court could reach either of 
hem, that we might be at liberty to tranfmit the record of 
he recognizance by mittimus into the court of exchequer in 
Wlandf in order that procefs might iflue upon it out of that 
:ourt. 

But fer Lord Chief Baron and Baron Comyns (only in court) ?"* '•^^ method 

n cannot be done, and the ody^meihod you can take is, td Jhrchancc^*^*" 

ilea bill on the foot of this recognizance in the court of chan- Ireland and* 

:cry in Ireland^ againft Barnes and his fureties, to have an ac- when iflue is 

ount, l^c. and when iflue is joined, the certificate of this re- there joined, a 

<is:nizance here will be eood evidence of it in the court there, certificate of 
r» o ^ fuch recogni-* 

« i» - . 1 ^ <..«»... •>• zancewillbe 

f But «c/a, fmce, iq the cafe of Af/. tvortUy Montagjue v. voq^ evidence 

be CQUTC refufed to let the defendant amend his anfwers by only altering there 
ie day of payment of a modus, although iflue was cot joined^ and the 
ay fet right in tht croft biH. 
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31J. Keen V.Godwin. May 14, 1728. 

Aniwardofrc- YT was adjudged i^pon demurrer,/^ curiam^ that aa a-. 
leafci to the J^ward for the parties to give mutual rekai'es to the day of 
date of the a- the date of the award was good; although it was objcdc^ 
ward, IS good, ^j^^ beyond the time of the fubmiffion, it was void. To 
which it was anfwered per curiam^ that awards have beca 
more favoured of late, than in former times ; tender of a rc- 
leafe to the time of fubmiffion is good, though the award men- 
tions releafes to the time of the award ; for it (hall be good for 
fo much as the arbitrators have authority to do, though they 
exceed their authority. 

In fupport of the objeftion were cited i Sid, 154. i Keb, 
569. I Ro. Air. 242. B. 4. Len3, 188, 344* Moia^ this 
was to fupport the diftinftion between a general and an ex- 
prefs releafc. Lutw, 549. 

E contra, i Salk. 74. Ahraham and Brandon ^HiL 12® Anrus 
in B, R. 

* P. 2JI 

324. * May 22, 1728. 

l^^'^T^n^^ TV^^-^' ^^ ^^^ agreed per curiam, that a defendant ought 
^^niunaion*^'^' -^ '^ to fign his anfwer, or for fuch defeft an injunction may 
may be conti- be continued : But quaere, whether if the plaintiff takes a 
iiuedr a copy of the anfwer, it is not a waiver of that informality. 

32^. T^he Corporation of Scarborough v. yackfon. 

May 24, 1728. 

fofSilpt hi" A LTHOUGH the defendant was in comempt, yet the 
leave to plead, -J^ court gave him leave to plead, anfwer and demur ; the 
anfwer and dc- fame day it "s^-as declared/^r curiam, that for the future, where 
aiur. If time U the defendant being in contempt prays time to anfwer, if it 
cnle"hu*ap^^^ *^ grafted, he fhallenter his appearance with the regifter. 

fearance. 

f«apK 37 z. S.r 
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Sir John Roufe v. Barker &f aP. May 28^ 1728. zie. 

IT w^s ordered that a commiffion fliould ifllie to afcertain 
lands, parcel of a manor, charged with quit-rents ; the 
commidioners returned, that one Mayhenv furrendered fome 
copyhold lahds, parcel of the manor, in the year 1704, 
whereas it was really in the year 1 703 ; for which reafon 1 
moved that the return might be amended ; which the court 
ordered that the commiffioners (hould do, though they could 
not do it themfelves. 



The return of a 
commifiion to 
afcertain the 
lands of a ma- 
nor ordered to 
be amended, 
3 Mod. loo, 
I Sid. 259. 



* Edgell qui tarn v. Sir Matthew Decker 1 
Eodem die. 

MR. Attorney General and I moved to amend an infor- 
mation of feifure of a (hip upon the aft of navigation, 
for importing from Holland cheiryderries, cherconees and 
foofees, called in the information Indian (ilks : The amend- 
ment prayed was, ift, to (Irike out Jilhy and make it India goods 
generally ; idly, and alfo to add five hundred weight of tea ; 
this laft part was denied, for it was to make a new information, 
and to put the defendant upon a new defence ; but the for» 
mer part was granted /^r curiam. 
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Robin/on qui tarn v. Lequefne. July 2, 1728. 

UPON an information of feifure of Jefuits bark on the 
ftat. 14°. Car. 2. cap, ii.Jea. 12. for fraudulent expor- 
tation of Jefuits bark, two calks out of fix being dult. There 
was a verdi(fl for the defendant, and now a motion was made 
for a new trial ; bxxt fcr tofhm^ curiStit was denied. 

Kota, it fcemed to be admitted in a cafe of this nature a 
new trial might be granted, if the fa<a would have admitted 
of it ; and the council for the plaintiff were prepared with pre- 
cedents (if they had been called for) to that purpofe, 

Nota^ nothing is forfeited on this claule of the aft, but the 
goods themfelves. 

L The 
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AN informatioQ was brought on the ftatute of j 

for bein^^ concerned in unfhipping parceV herhs exotin I 
(without an Jnglice) the duties not being paid, upoti which 
there is a forfeiture of the treble value : Upon the trial the 
defendant made no defence, relying upon the obje^onwhick 
he made in arreft of judyment, that this berb^ exoiUs withoot 
an Anglice to reduce it to a certainty) was too uncertain (there 
being many foreign herbs) efpecially in a peribnal informa' 
tion, as this was, and on which there was fo great a penalty j 
and the cafes in the margin were cited, and upon the ffril mo- 
tion the court inclined to arreft the judgment, but gave the 
Attorney General time to fearch precedents, there being only 
three or four produced in perfonal informations to fupport thisj 
but the tourt thought thsU precedents in informations of fci- 
fure would be of equal weight to (hew the ufage, and what 
was generally underftood by thefe words btrbs exotks ; though 
it was 6bjedted, that the writ of appraifement and indenture 
of return were part of the record, and fo reduced it to a fof- 
ficient certainty ; whereas peribnal informations had nothiflg 
but the information to explain itfelf, but the court thougfi 
on feifures, the writ of appraifement and retvn could ex- 
plain nothing in the information but what was certain before ; 
and therefore on the laft motion above one hundred prece- 
dents being produced, where, in informations of feifurc the 
words berta exotica were ufed without an AngUce to fignify tea; 
Judgment was given proRigeper totam curiam. 
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Bijhop V. Lloyd Ssf aP. OcL 23, 1728. 

ONE Martin^, who was deputy to Mr. Taylor^ nfhcr rf 
the cuftoms, being chofen hcadborough for IVeJ Hem 
in the county of Ejffex^ moved for a writ of^privilege todif- 
charge him from that office, which was granted (at the Gde 
bari utcrido)iht ii\h. oi Jufy 1728; upon the authority of 

wbi€h 
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• 

vhlch precedent^ I this day maved for a writ of privilege for ^"* denied to 
the plaintiff, who was chief accountant to tlie commiflioners *he thief ac- 
for viduailing the navy) and choien churchwarden of the cornm^oncra 

Eirifh of Saint Botolph Aldgate^ London) his attendance on the forvidualling 
ing's bufinefsand the revenue of the crown being equally tht naTj, 
concerned as in the other cafe : But the court thought this not 
like the other cafe, for it did not appear here, that^there was a 
claufe of exemption in the patent conflituting the commiflioners 
of vidualiing, as in the other cafe there was for <?// officers, &r. 
and the true reafon they went upon in the other cafe was, for 
that all officers of the cuftoms are bound to an attendance in 
(his court, which in this cafe, the party applying for this writ 
of privilege is not. 

• Rex V. Belling. ^ P- 256 

THfe defendant was convicted upon the teftimony of two whether the 
witneffes updn an information for being concerned in court wilVftay 
unihipping uncuftomed goods ; it i^as moved on behalf of the jhe entering of 
defendant, that the court would ftay entering judgment on J^^^ormat^ 
the pojlea^ becaufe the witneffes were perjured (of which affi- ^^ afuggeftion, 
davits were produced) and were intended to be profecuted for that thewitnef- 
perjury : but the court refufed to ftay judgment on this alle- fts were per* 
Ration, there being no precedent of any fuch thing. But 3^*^ *' ^^ 
the Chief Baron fecmed to thlnlc it might be done, if there ' 
liad been an indictment of perjury a^ualiy found. 



A 



Cv)avas V. Kelynack bt aP. 33*- 

BILL was preferred by the plaintiff as impropriator of Bill for tithe 

the re^ory of Fault alias Paulin in the county of Com- fi^ payable by 

-wall for the tithe of fi(h, and infifts upon this cuftom, vi%. i^^°" j^tor! 
that every parifliioner of the faid parifh and others^ being pro- 
prietors or occupiers of any fifhing boat, filhing net or other 
fifhing craft, which has been ufually tied, moored or kept 
within any part of the reftory or parifh, (when not ufcd in 
fiffaing) ought to pay to the impropriate redtors the tenth part 
of all. great and fmall fifh taken in the bay or adjoining feas, 
with fuch boats, nets or. fifhing craft, except fi(h ufed for bait 
forfifhing, and fifti meafhed in the fleeves of nets, called ^iijr- 
nes : And the plaintiff fet forth in his bill a decree obtained by 
his grandfather againft about one hundred and thirty parifh- 
ioners, which was made upon a very folemn hearing, wherein 
* ^11 the then moft learned counfel in England were engaged * P. 257 
on one fide or the other, and whereby the cuftom, as now al- 
Jedged (except only as to the exception of fifti meaftied in the 

iDceves) was eftabiiflied. (But nota^ the bill in i\58o al- . 

L z Ud^d 
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ledged the cuflom to be inhabitants, Iffc. alone, and not, 
^^oroibars, &c/') 

The plaintiff alfo now infixed, that a year after the decree 
one handred and thirty of the then defendants, by in- 
dorfement on the decree, acknowledged the cuftom, and there 
had been an acqniefcence ever fmce until the year 1722, 
which was aboat forty years. 

The defendants infifted, firft, that they ought not to be 
bound by this decree, there being rnly two of the prefent de^ 
fendants who were defendants in the former caufe. 2dly, That 
the cuftom did not extend to driving nets, which of late years 
had been mcftly ufed, andyiyrn^/ negleftcd. jdJy, that it .was 
nnreafonable to extend to inhabitants and others j and imaad' 
joining feat out of the parifti, and therefore prayed an iflbe. 

But the piaintiflPs counfel infilled, that here was fufficient 
foundation for a decree without lending it to an iflue; firft, 
The former decree being fo folemnly obtained ; 2dly, ITic 
indorfement by one hundred and thirty of the then defendants, 
two of which were now alive, and the defendants to this bill ; 
3dly, conftant ufage and acqniefcence fince until the year 
1722. 

The Lord Chief Baron, and Comyns Baron, fcemed to 
think this a fufficient ground to decree for the plaintiff; but 
the other barons ( ^ Hale Baron) doubting, and upon great 
P. 2c8 importunity of the defendants * counfel an iffue was diredled 
^ to be tried at the bar, to try the cuftom as laid in the bill, 
which came onto be tried at IVeJlmmJler in cur* Jcacc^y Nvo\ 
1728 ; and upon the triaJ (which lafted fourteen hours) there 
was a verdift for the plaintiff, though the defendants gave 
pretty ftrong evidence, that drift nets were as ancient as. 
faynes, and no tithes had ever been paid for drift fifh : (iVIe/fl, 
drift nets were looked upon as a fraud upon the cuftom ;) but 
the authority of the decree (when the matter was fully confi- 
dered) and an acqniefcence for forty-one years fince, was too 
ftrong ;o be got over ; and the verdi<Sl was to the fatisfadtion 
of all the court, but Baron Carter. 

The defendants appealed from this decree to the Houfcof 
Lords, which was there heard Feb. 26, 1729, when the de- 
cree was "affirmed. Mr. Bunbury and others for the plaintiff} 
Serjeant Stevens and Mr. Fa'zakerley^ &c. for the defcDd- 
ants. 
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The Auorney General at the relation of Hughes May^ 533- 
or of Liverpoole Sff aP v. Norris £sf al\ Nov. 
13, 1728. 

TT was moved to ftay proceedings on an information upon ftaVe^^ *becaufe 
■*■ an affidavit made by two of the defendants, that one ( f tne information 
the relators had acknowledged that the information was was without 
brought wi:hout his privity or confent. But^^r curiam^ this ^^*^ privity or 
may be a reafon why (if- the relator applies himfelf) we m*i> ^^f^^^^ °f °"*^ 
ftrike his name mt, but -no rtafon why we fhould delay the 
reft of the rela'ors ; and denied the motion. 

Nota^ upon the defendant's praying a dedlmus to anfwer, ^ p 
the plaintiffs immediately craved an injundion * according to * ' ^ J9 
the* prayer of the information, which was to enjoin them 
from mifapplying money received for the benefit of the cor- 
poration of Liverpooley> which, though fpecial, was granted. 

The Dutchefs of Marlborough v. Grey Arm\ 334* 

Nov, 27, 1728. 

TRESPASS for entering the Plaintiff's clofe, breaking gettTuTuc ^o*" 
her gates and locks, ^c, the defendant pleads not guilty ; trcfpafs that the 
^pon trial before Lord Chief Baron Pengelly at the afHzes Loeusinquo^ 
in Bfrksf he permitted the defendant to give in evidence on ^^.isacom- 
the general iffue, that the place where, i^c. was a common "^°° highway, 
highway ; but it appearing, that the inheritance was in the crown, 
he referved this, point for the plaintiff to fpeak to. Now; up- 
on ixDotion fpr a new trial the Lord Chief Baron adhered to 
his former opinion ; and I think Baron Comyns was alfo of the 
ilune opinion 5 but Baron Hale and Carter differed.; but be- 
caufe the inheritance appeared upon the evidence to be in the 
crown (It was the great park at IVindfor^ of which the plain- 
tiff was only ranger) the court a^laft were of opinion it could 
not be given in evidence ; fo a new trial was granted. Cited 
for the plaintiff, iSalk. 287. i Cro. 184.. ITeh. 215. i 
Bulft, . \6 Godh. 183. Lib, 9. jlldred's cafe ; 2 Roll. Mr. 
138. Cro. Car. 266, 2 Vent. 344. 2 Ley. 220.— -For the 
defendant, i Le^m. 301. i And, p. 291. ? Keb 2«6. hit, f. 
463, Noy 173. Plowd. 322. 2 Mod, Birch v. JVilfon^ RolL 
Tit. Chemin} I Sid. 1 06./ Pro Rege Slanf. /jz, 5, 6. Savil. 
125.^ Ley I. Cro, Car, 60. Hob. i^^. 
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335. 

Prohibition for 
words. Thou 
art a jilt and a 
ftrumpet, rc- 
fofed. 

33^- 

Real cftatc 
charged with 
payment of 
dehtt, Jccyesi 
the reiidne of 
perfonal eibte 
applied ia eaic 
' of the real, 
a Vcm. 568. 
43f3oi, 718. 
1 Lev. a--' 3. 
Free, in Can. 

JOI. 

* P. 261 



Cr. Car. 293. 



Fergufon v. CtUbfferU Jan* 23, lyiZ. 

SUIT m the fpiritual court for ^ying, thoo art a jik and 
ftrun^pet s a proliibitioa wa« inoT<^ for, but deined fe^ 
curiam. 

Lucy l^aP v. Bromley &f aP. 

jO^ By will charges his real eftate with payment of his 
debts, funerals and legacies, and gives to his wife one 
thoufand pound $, payable in two years a^er his deceafe, with 
intered at five pounds per tent, in the inean time, and hil 
houfe in Red lAon Square^ with the ^fe of the goods therciD 
during her life, and the ufe of the plate uA goods at 
Charkott in the cooncy of fVarwitk during her widowhood); 
and .^/ter giving other legacies conpkides his will, 4nd ma<k 
his wife foie exicutrtxof bis wtll^ <* and of idl mf gaod$, chatubt 
•« and arrears of rent ^ not before given orlimtedintbu my^M*^*. 

♦ It now became a queftion, whether the refidne of At 
perfonal eftate in the hands of the executrix (hoold not be a[H 
plied to the payment of the debts in exoneration of the real 
eftate : And per totam curiam^ tb^ perfonal eftate ought tote 
applied in eafe of the real eftate. 

Nota^ It was infifted, that making her executrix of parti* 
culars amounted to no more than maku^g her executrix in ^ 
neral. 



337- 

Information for 
npt making a 
true report muft 
belaid to be 
where the im- ' 
portation adu- 
ally was. 



The Attorney General y. Moyer. 

INFORMATION for not making a true report, contrarr 
to the fiat, . The importation was laid to ht 

wiihin the port of London ; upon evidence it appeared the im- 
portation was at Cowes in the county of Southampton, 

It was objed^ed for the defendant, that though the infor- 
mation might be brought in Middlefex, jtt thcj ought to 
have ailedged the importation to have been according to the 
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f a^ fciUcet, at Cowes : And of this opinion was the Lord 
Chief Baronf. 

tiffin ^. Jack/on. Feb. 5, 1728. sit. 

THE defendant was outlawed at the fuit of Tiffin^ who ^"^^*^- 
got a leafe under the crown, and took out a 'evari, bu: j^aftTfrom^thc 
could have no benefit of that procefs (being obftrudted) ii crown, injunc- 
was therefore now moved * on his behalf for an injundiion to * p. >6i . 
put him into poffeiSon : bntfer curium, we cannot do it, and' tiontoput him 
he muy have an aftion of trefpafs for the profits — It was in poffeffion rc- 

alfo faid he might have an ejedhnent, fSed gtuere de ceo. ^^^^' . 

^ * Ante pi. lao, 

Xbe Attorney General v. Haiton. Feb. 13, 1728. 339. 

INFORMATION in debt for the duties of goods imported dlTforlhcdu- 
^ in May 1727 : In evidence Mr. Attorney General offered ties of goods im- 
to prove feveral importations at fereral times ; but it was ob- ported in May 
jedled for the defendant, that as only one importation is laid i;*?* P^*>nV^ 
in ^he information, the plaintiff ought not to be permitted to Sinw^oTf^^c- 
give in evidence more than one importation ; though it was. rai importations 
admitted the plaintiff was not confined to any particular time, at feyeral timei. 
' But thii objection was over-ruled by the Lord Chief Baron, 
not only from precedents^ but he faid it was no more than 
the common cafe of "ah indebitatus ajfmpfit pro diver fis bonis vendit* 
C5f dMerai\ &c. whiere the plaintiff rray give evidence of any 
goods at any time fold. Nota^ in this cafe the plaintiff had 
given the defendant a note of the times of the importations^ 
but of the places the defendant was refufed notice. 

At Serjeants Inn^ Feb. 21, 1728. 
Stone V. Rideout. 



B 



340. 

ILL brought by a lay impropriator for tithe hay in the pa- ^^iW ^or ^ithe 

► riihof Framfieid in the conntj of Sufix^ and derives title hay by impro- 

under a grant 30 Jac. 1. which exprcfsly grants the tithes of ^aTof^jac'?. 
hay. difmiffed, none 

♦ Tolhis bill the vicar was made a party, and the plaintiff * p. 263 
had no proof that he, or thofe under whom he claimed, ever having ever 
had received tithe hay : The defendants (jjarilhioners) infifted been paid, 
he was only entitled to com and grain, and that the vicar 

f Xotrzy in the cafe of Mmrtin v. Winfordj trim. 1695, Lecbmere Ba- 
ron c tcv! the cafe of Burcher v. Hamitf lo Car, z, which was an informa* 
tit^n fur a faife report, and all laid to be in the port of Lofuioni upon the 
trial it appeared to be at jBrjftoly and was allowed to be good. 

'was 
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was intitled to tithe hay ; though there was no evidence that 
tithe hay had ever been paid, either to the impropriator or 
the vicar, but the farms of the defendants were under antient 
modus's or cuftomary payments, and the defendants infifted 
that the hay was covered under modus's, and to corroborate 
this, gave feveral inftances of payments of modus's to the vicar 
by feveral parilhioners, who had nothing but meadow ground^ 
and confequently could pay only for the tithe of hay. This 
caul'e was this day heard, and though there was no proof of 
payment of tithe hay in kind to the vicar, but only prefumcd 
to be fo by the modus's, yet fmce there was no inftance of die 
Impropriator's having received tithes of hay for one hundred 
and twenty years fince the grant of Jac, i. the bill was difimf- 
itd per totam curiam , 
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Bill to have the 
benefit and en- 
joyment of a 
water ourfe Jif- 
miffed, r.? be- 
ing pi oper at 
law, 

I Vern. 308, 
31a. 



* P. 265 



ReignoUs v. Hind^. May 4, 1 729. 

BILL to have the benefit and enjoyment of a watercourfe 
running to the plaintiflPs houfe in Chejhunt in the countj 
of Htrtford, and to have fatisfaftion for damages done by the 
defendant's (lopping it. . - 

It was ^je<5lcd for the defendant, that^hh wa% proper at 
law, firft, becaufe it is for damages; 2dlj, the plaintiff is 
only a leffee for yearS, and cannot xonie here to eftablifli a 
right (efpecially) until title be afcertained at law. 

Ta which it was anfwered for ^he plaintiflF, that an adiofi 
at l^w (if a Terdiifl fhould be obtai;jed,by the plaintiflF) would 
not be an adequate remedy ; for the' plaintiff, could only have 
damages for what was paft, but could not have his right ef- 
tablifhed and continued without the aid of a court of equity; 
that this was to prevent multiplicity of actions, and * in the 
nature of a bill of peace. But per totam curiam^ the bill was 
difmifTed without entering intP tjie propfs* (Lord Chief Ba^ 
ron Pengelly abfent) 



Kc:i^ 
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De Term. Pafcha^ i729« 
Rex V. Green. May 7, 1729. ^^ 

f'ELL was bound as one of the fureties for IVUkinfon the Debts arc not 
receiver genera! for the county of and Wilk' bound by the 

in/on becoming indebted to the crown, an extent iflued againft ^e^cof thca- 
Mell, dated Feb. an inquifition which was taken there- fromthe^a'*^. 

upon in May following, found Green indebted to Mell in Feb, JiJ* ^ the Sad- 
fcilicet die emanatioms brenns de extent^ ; upon which I moved the fition. 
court, at the fetting down of caufes after the Jaft term, to 
quafh the inquifition, becaufe debts are not bound by the 
tejle of the extent, bu.t only ^die c^ptionis inquiJition\ of which 
opinion the whole court was, but gave feveral days for the 
ijrttorney General to (hew caufe; and this day Mr. Attorney 
Qeneral would not appear to fhew caufe, and fo the rule 
was made abfoluie to quafh the inquifition. , 

Alardes ^ aP v^ Campbell. May ^, ij2g. 343- 

A BILL was preferred to have fatisfadion on a note of fnT^o^the ftkt, 
hand for 3 1 84 /. given to one Richard/on by the defend- « & 10 W.3/ 
ant, a:nd which by feveral aflignments came to, the, plaintiffs, whether a cour$ 
and to fet afide an award or uhipirage ; and xhfi )h\\ exprefly of equity can 
charged that the note which was awarded to be delivered up enquire into it. 
by the plaintiff," was never produced to the umpire,, that tjie 
other plaintiff (Alardes) was gone into Scotland * to enquire * * • ^"^ 
whether the defendant had paid this note to feve^ral owners of 
Ihips there, as he pretended, and that Alardes was the only 
perfon who knew any thing of this affair, and therefore de- 
iired that the umpire would ftay 'till Alardes was returne<i, 
which the umpire promifed to do, but afterwards made bis 
timpirage before Alardes returned ; but both the umpire and 
the defendant promifed it fhould be heard after his return 
■from Scotland: and there were other charges in the bill of 
vndue pradice in ihaking this umpirage ; and therefore prayed 
to fet afide this award. 

The defendant pleaded the arbitration bonds, the eIe<5lion of 
the umpire, the umpirage made within time, that the fubmifll- 
onwas made a rule: of the court of King's Bench, that there had 
been noapplicaiionto that.court purfuant to the flat. 9° £s* 10° 
IV^. 3. and therefore that all other courts were now concluded; 
but gave no anfwer to the exprefs charges in the bill, but ver- 
ified their plea only, and anfwered only by denying combina- 
tion. 

It was obje<^ed by the plaintiffs, that the defendants ought 
not to plead this award, which is the very thing the plaintiffs 
pr^y to be relieved againft, efpecially fmce they have not fup- 
ported their plea, by giving an anfwer to jthe particular char- 
ges of partiality alledged in the bill ; and the court were of ReynoIds-^Per- 
that opinion : But then the queflion was upon the ftatute rott, in Scacc*, 
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TJftm an iflbe 
to try a modof 
of ii. 4d. for 
i^vc clofet, it 
appeared in e- 
iridenoe it ex- 
tended to two 
nuMTf , new tri« 
al granted be* 
caafe the judge 
nwfilirf ^f4 the 




» r. 268 



De Term. Pafcha^ ijT.^l 

* 9® &r 10^ fP. 3. whether this court was not bow precluded ; 
and the Lord Chief Baron and Baron Comyns were of opinion 
that it was not (no^ ^ (ime in B. R. is eiapfed) but Baron 
Cm^er that it was. Baron Hafr duhitatite. At (aft it * was or- 
dered that the plea Ihouid Ttand for an anflf ^r, tfith liberty 
to except ; and the court inttmatedy that the exceptibns (hould 
be conKned to matters fubfequent to the 9th oi May I'jz^t 
the date of the arbitration bonds^ ^^ to the expref$ charges 
of undueprafiice in the umpire^ 

Taylor Clerk y. Walker. May 13, i729, 

BILL was preferred by ^he plaintiff as re^or of Checlliy iq 
the county of Stafford, for tithes of five clofes in that pa- 
rilii in the defendant's poffcffion. ' ' 

The defendant by his anfwer infilled that there was a mo- 
dus of three (hillings and four pence in lieu of a!l tithes arifing 
on the five clofcs, and that no tithes in kind were eirer paid : 
Upon the hearing the court diref^ed an ifltie to try the 
modus, and upon the trial it appeared in the evidence, that 
this modus was payable not only for the five clofes, but two 
clofes more, particularly named ; Mr. Jufttce Probyn^ upon 
this evidence (at Stafford) dire^ed the jury, vrho accordingly 
gave a verdidt for the plaintiff againdt he modus. ''Now upon 
the return of the Poftea it was moved for a new trial* for that 
this being an iflue to inform the confcience of the 'court, the 
iefendant ought not to be held fo ftridlly, efpecialljr fince no 
proof of tithes in kind being paid was given ; and therefore 
chough it extended to two clofes more, yet it was lefs than 
really the prefcription was which he infilled on, and thcre*^ 
fore he ought to have had \he beniefit of the proof as t^ 
five clofes only. For the plaintiff it was infided^ that a mo* 
dus ought to be certain, being in bar of common right, and 
therefore he has failed in the defence he * infilled on; an^ 
Mr. Juilice Prohynh opinion, as certified by Baron Halt^ wai 
relied on : but/^r totam curiam^ a new trial was gratited ; and 
they faid they could not diflinguifii this from the cafe of a pro- 
hibition, and cited thefe cafes ; Hetley 1 1 1. i Vent, 32. Hah 
64. I Shore 347. 4 Mod. 89. Carth. 89. Qro.Eliz. 5311 
722. 
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Rex V. Pritchard^ June 20, i7a9» 345. 

UPON the 1 2th of Fti. 1728, an exteqt iflned agamft Exte«agiafta 
Pfuchardf tenant of Samhrooki the 2ad of -///ri/ 1729 ^wa^ 
SMmhrook diftrains for rent j 30th of ji^U 1729 the inquifition UcvcdonVt!*! 
finds the goods tl|en in the poffeffion of Pritchard ifot^^ the Anns, 
extent was not executed till the 23d of A^il^ the day after 
the diftrefs. Mr. Foley moved that Samhrook might have the 
benefit of the ilatute ^"^ Aftme for his renti notwithftanding the 
extent J but it was denied /kfir iw^«»; t > \ 

The Bijhop of Hereford v. the Duke of Bridgewater. 34«- 

THE fame day Doaor Egertan bifhop of Hereford, who had Siltirn^im- 
preferred a bill for tith^ agaidH his brother theduke of fpea books of 
Bridgewater, and feveral tenants of his manor, mov^d to have, defcndant^j ma- 
an infpedlion of * the court rolls of the manor, to fee what pro- nor. - 
portions they paid of a modu$ infifted on ; but denied /rr totam * P* 270 
curiam. . . '» ^ * jT: ' ^ 

The town of Pool in Dorfetfbire v. Bennett ^aP. 347. 
June 23, 1729. 

BILL by the town of Pool againft Bennett and others for du- 331 (^ wharf- 
ties of wharfage, keyage, fcfr. Upon the heating it age and l;eyage|» 
was objected, that the bill ought to be difmiflcd as bein^ prd- &c. whcthcy, 
per at law, upon the authority of the Maj^ of Bojim againJI Proper at law. 
Jackfim^ ante, 1^1. 160, and feveral other cafes : But the court . 
retained the .bill (Carter Baron' dijfentiente, Comyns Baron' hsfi" 
tante) and gave the Plaintiff liberty to bring an adtion at law, 
but would not difmifs it. Vota, the reafon was, becaufe the 
defendant admitted the plaintiff^s right, but fet up an exemption 
in the town of Wareham, 
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34^, Springer v. SommerviUe. Oft. 25, 1729. 

^?ild tl*tli*'' A P^^^U^'^' "P^" * judgment ifltied againft J. S. tie 

fhwiff iter the ^^ attorney for the plaintiff informed him of it, upon which 

defendant'i J. S. went and Ihot himielf through the head 5 after his death 

death, but tcftcd the attorney delivered the fieri facias to the fhcriflF, who execut- 

before is wcU e- ^d it upoa the goods of J:S, ' "* ■■ ■ 

nough. *■ : r- "^ 1 

It was now moved to fet afide this execution as irregular^ 
becaufe the defendant was dead before the delivery of the writ 
to the flierifr : But per curiam clearly, that the execution was 
regular,' and that- the ftatute of frauds and perjuries extended 
only to creditors and purchafers, but not to executors or admi- 
niftrators, who flood in the place of the party; and confe- 
quently, as to them, the writ, bound from the TeJIe, which vvas 
before the death of 7. 5. t r , . 

* p. 27Z * 

3'^j/ * Fenwick v. Forte/cue. Nov. 7, 1729. 

Security for TtT was moved that the plaintiff /hould give fecurity to an- 
cofts, whether J||^ fwer the cofts, before he ihould be at liberty to proceed in 
b ^^"l^mTff'" ^"^ ^''^' in'regard he was pTOtefted by the Hejian envoy ; and 
r rotcded by ^^ "^ procefs could be ferved upon him, and confequently he " 
an arabaflador, came under the fame reafon as of a foreigner ; but this being ft 
bill for an injunction to Hay the defendant's proceeding at law 
in ejedtment, the court denied' the motion, becaufe the plaintiff • 
was in a manner forced into tl)is court, and did not come in ori- 
ginally. , . 

f Upon a motion to fet afide an execution executed, because Dr. Need' 
lam^, upon whofe goods the execution was levied, "vyas dead at the time 
the /. fa. was delivered to thff flieriff, fo that the property was never 
bound by that writ; fot that the lien has retrofped): only to the time 
when the writ is' delivered to the fheriff. 29 Car, z c. 3. The court h^ld 
that the writ binds from the teftey as aj^ainft the party, in the fame man- 
ner as at common law ; though in rcfpe<5l to purchafers this ftatute has 
altered it. Dr. Nredhirm'^ cafe, Fafc, -^ W. 1st M. B. /?. — The fame rf- 
folution was in the cafe of J, ^Parfons againft the executors of Gill, Pafc 
13 IV. 3. B. R in which it was refolved, that a judgment entered in 
Hilary vacation well enough fupported diji.fa. taken out after, but tefted 
befg^e, the jnd^jnent (by relation) being taken to be of the preceding 
tcrnh. ndc 1' Med. ic?i. 

Dejbroiu 
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Dejhrow v. Crommie. Eodem Die. 

350. 

ASequeftration liTued againft the defendant for want of an Sequeftrators, 

anfwer ; the Sequeftrators entered th^ defendant's houfe, in cafeofcon- 

and removed all the goods, to the value of feventy pounds at tempt, for want 

kaft thoui^h the thing in demand by the bill was little more : <>f an anfwer 

T A C n.' ' rL J* ji_ cannot remove 

1 now moved to have reltitution of the goods, m regard that ^j^^ defendant's 

the removal of the goods was not within their power without a goods, 
particular order of the court for that purpofe. And per curiam^ i Vern. 148. 
*viz\ Lord Chief Baron Pengelfy^ Baron Comyns (Baron Hale ' Chan. Rep. 
dying this day) there is a difference between a fequeftration for ^' ^almon ▼. 
want of an appearance, and for want of an anfwer ; even in Comp!**""^ 
the firft cafe it is to be looked upon only as a DiJIringas in inf- # p^ ^-^ 
nitum at law, and the di((h-efs there ought to be only, at firft no- * 

thing, then increafing by degrees, as the court directs, in order 
to compel an appearance ; fo the fequeftrators ought in jthe 
firft cafe, after feifure of fome goods, to apply to the 
court for further direftions for feifure, in order to compel an 
appearance ; but in the fecond cafe, the fequeftrators have 
no power to remove any goods, much lefs to fell, for the goods • 
are only to be retained in nature of a pledge, to anfwer the 
contempt, and the plaintiff receives no injury by this> for he 
may fet down his caufe, and his bill may be taken /ro confejfo ; 
and in this cafe the fequeftrators had a day given to ihew caufe 
why an attachment fhould not go againft them. 



Price C/^ V. Pratt Eff aV. Nov. 13, 1729. 



SS^' 



THE plaintiff preferred his bill as perpetual curate of Bo- Curate perpetu- 
njingtoriy being a Chapel annexed to the church oi Hemel alremoveableat 
Hemfted in the county of Hertford, againft the defendants in- ^3^^^"^*^;^^^^^^^ 
habitants and occupiers of lands within the faid chapelry : xxCtit^ 
He made his title under a nomination to his curacy in the 
year 17 16, by Cornelius Price^ then vicar of Hemel Hem* 
Jledy who alfo gave him, by the fame inftrument, the fmall 
tithes in Bovington, "with power to fue for them in. his (the! vi- 
car's) name ; and he alfo fet forth a licence to preach from the 
then biibopof Z/«fo/« ; and alfo that Topping ( Price's fucceffor) 
in June 1722, granted him a new nomination to this curacy ex- ' 

prefly for life, with like power to fue for the fmall tithes in 
both their names. But though he took a fecond nomination, 
yet that by the firft, and the biibop's licence, he was fufficientjy ^ 
intitled to the tithes, becaufe by fuch nomination he * became * ^74 

perpetual curate. But per curiam (Lord Chief Baron P^gelfy 
and Baron Carter only in court) the bill muft be difmiSed, 
for no title appears in the plaintiff; for though a curate is 
appointed by a vicar, either generally or exprefly for life, yet 
fuch appointment is in its own nature revocable at law, even 

without 
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Ufage 18 to 
tithes fluUez* 
plain a leafe of 
a farm with all 
tithes, againft 
the very word. 



275- 



353* 



Seoirity bond 
for three years 
ihall extend far- 
ther. 



Without any canic ailigned» and by the ecclefiaftical law upon 
claufe fliewn ; io that the (ilaintifF had not fuch a permanent 
intereft as to claim any tithes. 

Nirta^ ptr Baron Carter^ if a bifhop grants fuch licence to 
a curate to preachy and after is tranflatecf/ there is no neceffity ; 
for a new licence by the fucceeding bidiop. (But ^aspre i 
tta» for viditur altter). 

Nota^ in this cafe ^•pp'tng was made a party, but not brought 
to hearing* which, per curiam muft have been done before die 
pTaintiflf could have a decree, if he had had a title m the other 
refped. 

^aittttelt V. Wright. Nov. 17, 1729* 

PLAINTIFF brought his bill as leflee of the bifhoo of Nor- 
w/Mofthe redlory of Ingham in the county of NTr/oik, 
and produced his leafe dated May 8, 1723 : The defendant 
fet forth, that the biiKop of Nor^rJDicA, at Michaelmas in the 
year 1693, demifed the Gri?/>^e farm, with all tithes thereto 
belonging, or therewith ufually letten ; that this leafe was fur- 
rendered Ji/Zy 7, 1724, and a new leafe made the next daj hy 
the bifKop of Nortuich to the perion under whom the defend- 
ants claim, with the fame words ; fo infift, that at the time Of 
the grant of the reftory the tithes could not pafs to the plain* 
tiff (of this farm) they being before* exprefly granted by the 
leafe in 1693, and which was fubfifUng at the time of the 
plaintiflTs 'leafe* 

But nota, there was proof thai the leflees of the t^clory had 
ufually received the tithes of the whole parifh, farm and -all ; 
and no proof of the defendant's iide of the lefTees" of the farm 
ever receiving rithes. . 

Therefore per curiam (Lord Chief Baron Penge^y and Baron 
Carttr only in court) the defendant was decreed to account, 
for ufage Ihall explain this matter ; and thefe tithes cannot be 
faid either to belong to Grainge Farm, or to be ufually letten 
with it ; and the word tiihes was taken in only as a word of 
courfe, and from the old leafe : If there had been a difpute be- 
tween the bifliop himfelf and the leifee of Grainge ftkrm, it might 
Jiave had another confideration. 

Williams v. Jones &f the Attorney General. Nov. 
22, 1729. 

ONE Griffith was appointed poft-mafter for Landovery in the 
county of Carmarthen^ on the 23d of March 17 13; his 
deputation was only for three years, and the condition of the 
Inmd givdu by him to the crown was exprefied to be only for 

three 
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three years : Upon the 21ft and 22d of July 1717 (which was 
after the three years expired) he made a u ortgage to John H^iU 
Imms of a fmall eilate, which upon the 4ch and 5ch of JutrPt 
1718, he and Williams affigned to the Plaintiff iu confideration 
«f eighty pounds. 

In the year 1720, the plainciffobtained judgment in ejeCl- 
menty and hath had poiTtffion ever lihce. 

* Griffith continued poft-mafter 'till 1722, at which time he 
was in arrear to the poft-ofiice £^venty-two pounds; but on the % p ^^^ 
25th of March 1717 (when three years expired) there was due ' ' 

only nine pounds fixceeil ftiil lings. Nota^ there was no new 
deputation or new bond after the expiration of the three 
years. 

Afterward^ in 17229 the ddfendant was appointed poft-maf- 
ter, and the office compelled him to give a bond for the whole 
arrears in hb predeceiTor's time j therefore he took out zfdre 
facias on the bond of Griffith^ and after that an extent, upoa 
which the mortgaged lands in poifedion of the plaintiff wei!e 
feifed. 

The plaintiff prefers his bill on this (late of the caie, and of- 
fers to pay the nine pounds iixteen ihil lings, the whole arrears 
^t the end of the thfee 3^ars and prays an amfotas manus. 

The queftion was, whether this old bond ihould be a lien on 
Griffith's lands for any longer than three years. 

And p& Lord Chief Baron Pntgeljjf and Baron Carter (only 
in court) the plaintiff can have no relief without paying the 
whble, for he fbinds in the (dace of Griffith^ and if Griffith had 
come and made diis offer, the court could not have accepted 
it ; if the whole arrear at tlie end of three years had been dif- 
charged, they feemed to think the plaintiff ihould then have 
been relieved. 

Nota, a difference was made, where th^ party himfelf is be- 
fore the court, and where ihtfurety ; as in thefe cafes quoted. 
Moor 126. p. 274. 2 SaunU. 413. i Leon. 240. Hungate v. Hull., 

* Willy V. Thompfon. Nov, 22, 1729. 

* P. 277 

TRESPASS quare claufum [regit of the huiband and wife, 3^4. 

and for treading down, and confuming and depafturing Xrefpafi quare 
the grafs of their clofe : adjudged on demurrer that the aftion claufum fregit 
was well brought by the hufband and wife, the clofe being her by the huibaod 
inheritance, and there being no f everance of the grafs ; if it ^'^^ ^'^^\ °^ 
had been com cut down, that would have been a Separate in- ^^^ ir.hcntana 
tercft vefted in the hufband alone. Fi4e Cro. Eliz. 133, 96. 2 *^'' 
i^eni, 195. Bulfi. no. 15 EJ, 4. 9. Cro, Car. 437, 8. 

The 
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P. 278 



The Attorney General V. Laker Dec. 5, 1729. 

AN information was brought by the Attorney General upon 
the ftatute 8° Anna for affifting or being otherwife con- 
ccrncd in unihipping, l^c. Upon the evidence it appeared, . 
that the defendant gave orders to Burley to fetch the goods from 
Rotterdam^ and land them at Holcomb in Norfolk^ and to deh'ver ; 
them to one Porter ; and that he had given orders and direfti- 
ons to Potter to affile in landing them, and to receive the goods 
and carry them to his {Porters) houfe. There were four feve- 
ral inftances, but the defendant was not a^ually prefenr at the 
time of landing and unihipping ; and it being laid in the infor- 
mation that he was, tempore exonerathnis, opitulator, 'vel aliter 
parttceps ; I objefted for the defendant, upon the authority 
of the cafe of t/ie Attorney General v. Flotvery ante pi. 302. that 
the evidence did not prove the information, it'being here tied up 
to the tempore exonerathnis ^ a perfonal prefence was requifite. 

But the Lord Chief Baron Pengelly diftinguiihed this cafe 
from that of the Attorney General v. rionjoer^ for therty at the 
time the defendant gave his orders, it was uncertain when tte 
fhip would come in, and the orders were only general, to at- 
tend and affift when the fhip came in with the ^oods ; but Aere 
the orders were particular as to the fcveral times when the 
goods were to be landed, and <wherey and tjohen^ and nvherey to 
be received ; fo that this muft be l^eing ot/tertvi/e concerned^ with- 
in the meaning of the ftatute, which muft intend fomething far- 
ther than the affifting, or thofe words would be of no iignifica- 
tion at all ; and he alfo faid that the v^ords tempore exoneratioms^ 
or words importing the fame iignification, muft be in the infor- 
mation, or u would be bad. And there was a verdidi pro 
Rege. 



DE 
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;■ '^7^9. • , 

/fojref jD. D. v. Dowfe. 355. 

■^HE court fteifn^ tt) think, =tHat vetches and clbver cut ^J^^X'vct ^^^** 

green, and given to tattle uftfd in hulbandrj, ihould pa/ ^r. Car. 39*, 
iithesf. SirW.Jone** 

357^ jj-Leon. ay. Cr. EUz, 139; i Ro. Abr. 64s, 6, 7- Deggc a37, 

Woolferjlon Clerk v. Manwaring &f ^j/'. 357- ' 

]■"■"....•• 

ILL by the re&df'of Dr^ton ^afifmiht county of Sta/-^ «r^oflog"'°^ 
I /ort/ for tithed; the defendant mlifts that the. Lord of the wood, a huf^ 
lor time oUt 6f mirid, ibr himfelf andvhis tenants on Jjfenftan ftead of cyder^ 
gave and delivered to the redors nine cart loads of log ad. per acre, 
3d, in lieu of all dthes : ;his modus was found vpon an iffue 8°°^' 
'^ed ; and per mam ct&iam^ adjudged a good modus, as * Ld? Katm, 
1 as a modus of a hogihead * of cyder, virhich are equally ^ ^ ^^ 
ertain, yet both h^ld to be good. 3 Com. Digeft* 

Votay in this cafe one of the defendants iniifted oH a modus 88* 90- 
two ()ence /^r acre for eighte&n acres, but fet forth no day * ?• 280 
payment, nor by whom i but this being like Wife found for 
defendaht, wa3 eliabliihed^ being after a verdidt: f»o^ 
u < , 

e jtiftornejt General V. Lutwydge &f al\ Feb. 358. 

iiy 1729. 

"JFORMATION in debt upon bond ; the defendant craves Jwrifdiaion, 
Oyer, and pleads to the jurifdiaion of the court, firft, tl^ar^';^^^]^^,^^^^ of 
bond was executed at Dumfries in Scotland j adly, that it ^^ revenuei in 
5 given for the paym^t of duties of tobacco imported there j Scotland, 
y, that the duties became payable in Scotland^ and not elfe- 
ere ; 4thly, the defendant avers, that conufance belongs to 
court of Excheduer in Scotland^ and not to this court. The 
orney General demurs. 

<\nd in arguing inlifled, that this was a tranfitory matter, and 
jht be fued arty where -, as in the common cafe of fubjefts, 

Nota^ Trin. I715, Hodgfitn 1r. Smith tS^ JVebb^ it was rcfolved by 
■e Barom contra Fritey that tares, whtthcr green or ripe, arc a great 
e, and belo^nged to the redor^ 

M where 
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Amendment of 
a fpecial verdid 
after oue argu 
mcDt. 

Carth. 5o5, 
lialk. 47, 53. 
Oo.Car, 338. 
Cro. Jac. 239 
V^* 730. 74<^. 
* P. 284 
3«3- 

^111 by ux im- 
propriator for 
tithe hay. 

T^efendant does 
not deny plain- 
tiff's title, but 
fels upex^ipti-* 

CiQ. 

So defendant 



The Attorney General v. White. Eodem Die- 

ON trial of an information for importing brandy by the de- 
fendant s teftttor ; there was a fpecial verdid, whicfc i 
found that the importation was upon the loth of April 1725^ 
but by the minits it was in 1719. and 1720. Per toiam curiaa, 
it was permitted to be amended, though it had been once a^ 
gued. 

Cra. Eliz. III. Wili. 3^ Stra^ 1197. 1 Burr. 383. Gowp. 84W I)o^^ 
Rep. 141. 3 Term. Rep. 750. 



1 Term. 
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Decreee refufed 
to be read, bc- 
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* P. 28s 

A dcpd 40 years 



, and plaintiff 
need not prove 
'where he had 
. it, or how he 
tcwhc by it. 



wTthout proof i but baron Carter obje€led, that the plainfilF 
iliould give^fome account how he came by it; i>ut theXoitl 
Chief Baron faid he could not fee the ufe of that, and it would 
be very inconvenient ;. for then there muft have been anlnterro- 
' gatory to prove this thatter by depofftions, for it couTd not ic 
inquired into on the order to prove -exhibits j -^ind Ac 
•deed was read at laft, but by confent, though the reft of 
-the barons fccmcd to-bt of opinion with 'ieiord Chief Bawa- 

*thi^ 



* Ben/on v. Olive. Junii. 8 

BILL by the impropriator of Bromley St. Le^anifsm Ae 
county of MidMefex for tithe hay, Ifc. 

The defendant in bis anfwer does not deny the pTaintiifrs titfe, 
but inlifts upon exemption, as being parcel of one of tftfe krgir 
abbies whitb came to the crown by the ftat: 31** Hen, ^. 

Now upon hearing the caufe the Lord Chief Baron thougSt; 

muft firfl prove that where the defendant admits the geneval right, and \jAi& 
his exemption, only upon hi^ exemption, fuch admifBon is fufficient to put the 
defendant upon proving his exemption,, and the plaintiff. (a]-> 
. though a lay impropriator} id under no neceflUy of proving pay- 
ment of tithes to him. 

srdly, A decree in 1673 was offered to be produced in e?ir 
dence, wherein the then impropriator, was plaintiff, 0A 

Semain defendant, and wherein the plaint ifTs title was affirmed^ 
but the court would not permit this decree to be read, becaufc 
the now plaintiff could not fhcw that the defendant claimed ei- 
ther the fam.e Iannis, or under the fame ticFe as Semain. 

3dly, It was objeded for the plaintiff, that the defendant's 
producing minifters accounts in 34® ^ 35® Hen, 8. was nor 
iufHcicnt, being fubfequent to the flat. 31® Hen. 8. but that 
he ought to fhew thefurrender, or when it came to- the cro¥Fi: 
But this objtdlon \tias over-ruled. ' 

* 4thly, A (Teed was produced by the plaintiff dated 30th of 
«ldprovl:si'tfelf, March 1 690, and it was admitted it was old enough to be read 
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5thly, Another deed in 1694, was offered, but objected f o . A <!ccd 3 5 years 

i>y the defendant, as not being old enough ro prove itfelf ; and *^^^ ^**fl."J' 

per curiam^ this deed was not admitted to be read ; {ox- though ^^^''^ * 

fometlmes thirty-five or even thirty, years has. been thought • 
fnfficient, yet not where it is objected to ; but the ufual rule is 
forty years. 

6thly, The plaintiff hath brought an adlion againft the de- A vcrdld rpfuf- 

fendant upon the ftat. Ed. 6. and obtained a verdia, which he ^"^^^ beVeadbc- 

offered now in evidence ; but it was oppofed, becaufe thiswa* gd^to'be° touch* '' 

a 'matter which happened after iffue was joined in this court ; ;„? the fame 

and the plaintiff not being able to prove that that trial was for landi. *■' 
the fame lands, the court refufed to admit it. " 

Nota^ Atlaftthe bill was retained for a year, and the plain- 
tiff to be at liberty to bring his adtion in the niean time. 
' ' ''- ' ^ ' *P' 2^^- 

f Rex y. Ro/evere. Junii. 9^, f73o* 3^4* 

3[NF0RMATK)>J for importing fait without payment of the Whether judg. 
1 duties, f'^r the treble Value on the ftat. 8° Jnn^e ; and alfo J^^^^^";*" j^^i^^^*' 
ror one hundred pounds penalty on the ftat. 5° Geo. i. f. 18. and^eivenpro * 
.<he defendant bein^^ri0^^i:oe*i.in^unfliipfang, Lknowing the du- regc as to the 
fties not to be paid. There was a verdi^ pro rege, other part, upon 

And upon a motion for a ne\V tf\^\ an objection was ftarted by an information, 
^^ron Comynsy that the information laid it, that it was without 
Sdiity being fatisfied or paid, or warrant for landing the fame, 
whereas the ftat. 8° -/f«»/5p fays, V ;^W, ot; fehurgd to be paid ^^ 
^r. Attorney General therefore gave it up that he could not 
Iiave judgment on the ftat. 8® Anna for the treble Value, bu tin- 
lifted that he might on the other part oi the information for the 
penalty of one hundred pounds, on the ijat. 5^ Geo. cap. 18. Allen 74.. 
which has not the vnord fecured^ but fay>,— ftiajl ^er and aio^e ■ 
the penalties already ginjen forfeit one hundred pounds : and up- 
on this the debate was, whether judgment, coujd be arrefted as 
toj>art, and given ^0 rege for the.other. There was fome doubt 
and difference in the court about this, and it was adJQtkrned to be Poft pL 
further argued, wherefore J hayenot now fct down' what was 37^* 
then offered on both fides. 

. # p 287 
^ K^rjlake Adm^ of Frankpiii v. Pannel Sff aV. j^g. '' 
June 15, 1730. 

BILL for a difcovery and relief, fugge ft ing that the defen- Bill for a difco- 
dants broke iiito the room of the inteftate (who died fud- V^'^^^ relief,' 
dcniy) and took away - ninety-nine broad pieces, twenty-two deffndanfbnfkc 
guineas, bonds, notes and memorandums. ^to the intef- 

tate's room and 
took away 99 broad pieces, &c, difmiifedy a3 proper at law, the equity in the bill beins 
denied^ 
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On tlic hearing. I objeded that thb was proper at law, the 
defendants having denied the whole equity or the bill, and t}m 
this was a mere tort, and that trover would lie for the monef, 
&r. and cited the cafe of Dr. Sloan v. HeathfieUi and on the 
other fide were cited i Ferri,, Hunt and Mfttt/mvs^ 2 Vern, 33* 
But per Mam curiam, the bill was dlfmiiTed with cofts.' 

^66. Leev. Holland. June 17, 1730. 

lloiier pud In- pfDlSffjITUS affumpjtt, the defendant brought fixtccn fliil- 

i^iSafor*the lings mtb ccfurt ; upon the trial there waai a vercUd forithc 

^efeodint, the defendant, and now the plaintiff moved that he niightihavedif 

^aintiff beine fixteen Shillings out of court, ^^hough the verdidl was agjainft 

m pauper. fliaU him, which was ordered accordingly. But nota,. the pltmoff 

have it paid ^^^ z^ Pauper, otherwife the defendant would have had the fix* 



teen ^hillings towards his cofts. 
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' '' • iJZP^ ' *" ' ■' 

. '-^ . ,^ 

367. Dean CI' V. North. OA. 27, 1730. 

Bill to redeem Tk VT^- ^ortA had been in pofieflion, as mortgagee, fince 1686$ 

a Mortj^e of J^X, he«apprehending xloLt tho-e would be no redemptiooyde 

37year»iUnd*^- iti^^gslgof hayii^ gone ,off infol vent,' and having inon: disgi 

^^* . - the ykiut upon' (he efts^te, Jooked i^pon it t^ his own, and iept h& 

accounts o^ thia^ef^te. intenQixed with his own (whicfr w^s ve^ 

ry confiderable) for man^ years ; but ip the year 1 720 a WU wis 

brought, by : the reprefevutive of the,, mortgagor, after, thirty- 

feven years fince the time of- the firft mortgaging, fqt a redempr 

tion s an4 Mr, Norili preferred a Inll for a forp^lofui^^ and up: 

on hearing the ufua^ decrep was inade^/that he iffiottid account, 

)iave «1) jiift allowances, and be exjsimined on interfogatories, 

which he was; ^nd it appeared thereby, thiu( the.'ieftate vns 

Indebted to hin|i abuve fiv^thoufand i>qands: now it ^ns mof^ 

ed for the plaintiff, that the defendant 4touId produce all books, 

writings and papers relating x6 the account on Ofiitk ; which tb^ 

f F« 289 court ordered as to the book^ and papers (though not * direded 

' ; In the 4ecree, and though attended with, the cir^u^ftances be-^ 

' forermentioned) but made no order as to the writings^ relating to 

the title. , . . 
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Terry v. Harrifon. Eodem Die. 368. 

TT was moved that an injunaion on an attachment fhpuld ex- fti^"S^^°^^^ * 

I tend to ftay the defendant's receiving SouiA-Sea annuities ; ,g^5^i„g g. S. 

wiiich viras granted, the anfwer not being come in, and this be- Annuities; 
ing according to the prayer of the bill. 

Frick^r v. Moore. . 0&. 28, 1730. 3^9- 

THIS day the court fuppreffed depofitions, becaufe they ^^^^^Jf^^*^, 
were taken before the plaintiffs folici tor, who was one of caufe a wmmif- 
the conmiiffioners, and alfo ordered the folicitor to pay all the -fionet is folici- * 
foils, or an attachment to go againft him. tor for plaiotiC 

Snowdeny. Herring. Noy. 6, 1730* 37©. 

WHERP churchwardens have paffed their accounts at a Aft^a church- 
vcftiy, the fpiritual court ihall not afterwards proceed ^^^^^^^^ 
fgainft them to account upon oath ; fo held (tr Mam curiamy on ^^ ^ vcftry, the 
a motion to difcharge the rule to ihew caufe why a pr6hit»tion fpiritual court 
fliOuldnotgOi .... I c ' Ihall notpro- 

. teed againft hjm 

to accoiiit 00 oatb^ Ante pi. 318. 

* fhe Attorney General at the Relation efjackfon v. * ^' ^9^ 
The City of ^oventry^ Nov. 10/1730. ' ^^!' 

IT was moved tha^ the defendants, who were tnifiees for a Corporati«n ia 
charity, might produce their books and writings relating f<> -^u^'^'J^ t 
the truft, and which they confefled in theii: anfwer,' and tniit obligS'top«>» 
they were ready to be produced as the court ihould direQ : but ducetheiHiook* 
per tot am curiam denied j{ for though the information was againft felating there^ 
the body, yet it was only as they werfe tniftees, and not as a c6r- ^Oi 
poratiop, and this being their private evidence, they /h&ll not 
be obliged to difcover it ; aiid it is not like the cafe of corpo- 
ration books, or court rolls, which are of a public nature j and 
Baron Comyns faid that it was the opinion of Lord Tre^uor^ that 
where the clifpute about the cuftom of the manor, i^c- is be- 
tween the Lord and a ftranger, who contefts any of the cuftoms 
of the manor, there the Lotd ihouJd not be obliged to let him 
have the infpe^ioh of the rblls, becaufe it was his private evi- ' , 
dence ; but if the difpute is between two copyholders, or be- 
tween a copyholder and the Lord, he fjiall produce the rolls^ 
2nd permit copies to be taken thereof. 



1^4 
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Lord Berkley v. Verden. Nov. 17, 1730^ 

UPON a motion for time to anfwer, it was declared it fhouTJ 
he in eftabli/hcd rule for the future, that where tittie fof 
tnfwering is out, the defendant fhall be deemed in- contempt^ 
though no attachment is fealed ; and in fuch cafe he fhall not 
* have farther time Xo anfwer without; entering his appearance 
with the regifter as upon a contempt, per rt/' rarr*. 

Hooper V. Leihbridge tsf al\ Nov. 19, 1730. 

BILL by lay impropriator for tithes fn Pilton in the county of 
Devon ; fome of the defendants iniifted by their anfwer that' 
part of the lands, of whicb tithes were demanded, ought to pay 
tithes to Mr,. Jricledmy'yrho was-i^titled cb apportion of 'tithes in 
Pilton I other defendants infifted that they were tenants to Mr. 
Roliiy and that Kinfg -Henry the eighth granted to his aBceftqi^s 
dicir lands and the tithes thereof ^ prior to a grant of the ttOioyf 
under which the plaintiff- cl armed ; neither IncMon nor Mr, 
/2#Z/^beingv|nad^- parties, it was objected that the plaintf if could 
not proceed as to thefe lands refpeftively ; and though Mr. In^ 
eUdon was. before the court as plaintiff in the crofs bill, jtt that 
pVaying an exemption as to other lands ; both objedlions were 
Movfcd per. t^tam curiam,, . . *\ ,. . '\ v '• • 

Makepeace &f aF v. Needier £ff aV and the Attorney 
, : Gener^L Nov. 21 , . 1 730. , . . . ,.., •; v 

BIL|^ charges tha^ the plaintiff \ya$ boupd for Clarke (whop 
Was door-keeper .4nd accoi^ntant of thp ;impreft money 'tc^ 
tfie" conrimifjionefs , of excife) for' juftly accoujiting aiid faithfu} 
pttformanc^of" bis duty during the time he continued in his cfr 
fice, which was ' frOiii , November i* 7 2 7 t q "Jum 1 7 30^ , in which 
time Clarke Iiad received a confiderable fam, but,h^4 P^5d niore 
than he had Veceived about * one hundred and (ixty-one pounds; 
and fo it woHl4.„app>ear by ^he books' of accoun^ delivered by 
Clarke (wji.eri he went out of his office) to the dcjfendants, who 
were accountantsj^tb the commiflToners of. ex^ife.j liotwithftand- 
ipg which it .was pretended, .that Clarke w^s, indebted., at the 
time he went out of his office^ above two hundred pounds, and 
thereupon z fare facias iiTued againfl'the plaintiff on his bond, 
whereas he charges that if there Was aay fuch arrear, it was in- 
curred before the ;^ime he (the plaintiff ) became bound, and 
therefore prays againft the Attorney General (who was party to 
the bill) that proceedings might ftay on thtfcire facias ^ and that 
t^e o^her defendants (accountants) might difcover if Clarke did 
n«t,' on his going out of office, deliver fuch books of account 
to them, and that the plaintiff might have liberty to infpe^t 
them, and take copies at his own expence. 

Toi 
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To tills whole bill the defendants (accountants) demnrred^ 
tecaufe the commilfioners of excife wete not made parties ; and 
tipoit arguing it for the plaincitF it was inlifted on, that there 
^-as no neccffity for fuch parries, for the Attorney General hav- 
ihg the fuperintendency of the whole revenue, he ftood in the * « 
place of the commiflloners, and could lingate the account with- ' , 

<Ait them ; but /^r /o/<zw fx/r/Vz/w, the defendants (demurring) ap- 
pear to be only minifterial officers to the commiflioners, and in 
miture of fervants, and thejr thought the commillioners now in ' . 

being fliould be hiad^ parties, though the commfifllon might be 
Varied froiii the time the pkintifF iirft b<^came bound; and al- 
lowed the demurrer. 

* The Bijhop of Hereford v. Cooper ^ aP ^ ^ con- * P. 295 
tra. Nov. 21, 1730. ' " '375*' 

JT was moved for Jeave to read the decree and depofitions in The conrt dt-^ 
a former caufe, faving juft exceptions j and though this had ^*ded in a moti^ 
Been formerly taken to be a motion cf courfe in this court, and ^j'ch^^as t 
was now every day done in chancery, yet the order could not yg^d adecr^ 
libw be obtained, tliere being iivo Batons againft tivo ; the i'wo and depofitiunf^ 
who oppofed it diftingui/lied between this court and the court faving juft cx- 
of Chancery; there thty had but one Judge, here were four; ^J''"*^"^^*' 
aod if depofitions fhould be offered to be read, and twajudges J^^"**^ ^^ 
iliQuld be of opinion they' ought not, and two of another opini- 
on, yet they muft then be read, there being no juft exception, 
^But quifre de cefi reafon.) 

Rexv. Allen, pec. 7, 1730. 376^, 

AN extent ifTued againft Mien the receiver general of the ^P°" *" cxtcoe 
^land tax and duties upon houfts iii the County of Norfolk ; ^^l^^^^^l^^^ 
an inquifiiibn taken on that extent finds fever'al. perfons indebted fj^^^w <^8arc 
.|0 Allen to the amount of fourteen* thoufand pounds, but moft found: a re- 
ef thefe were fmall debts ; fo that if feparate extents were to ceivcr isap- 
be taken out agairtft each feparate debtor (as the old and ufual pointed to fav^ 
fraaice of the coiirt is) the value of the debts would be fwal- **ea"nu^be*r 
lowed up by the expence of fo many extents : Mr. Attorney ff ^extents. 
General therefore moved, that inftead of taking out fo many ex- 
tents, a receiver might be appointed (who fhould give fecurity) 
to colle6l in thefe debts^ an4;pay them to the deputy remem- 
brancer of this court for the * benefit of the crown, it being al- • P. 1^4 
fo for the benefit of all parties to fave the expcncei? of fo many 
(extents. And /fr ci/r/flw, this was granted. 
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^J^*^^^ It rector: agree? with a pariiliioner for his tfehes for a. 
Si ii hgimrrifor'- '^^ ccitaia.fum payable yearly at Michaelmas i the redor dies^ 
titfaesf«»f<r the beginning of ^^ffM^ffr^ the agreement determinii^ by the 
■mdrper an-* deatb oiT the parfon^ the fucceiTor ihall be intitled to tithes id 
iwmqiM Htdicg kind'.onljrfronrr the death,, and the executor of the laft incum- 
b^ir^Her end. \^j^^ ^^ ^ proportion according to the agreement 'till the time of 
'^*'"' hift ceftacor's death^^ and this b by an equitable conflru^ion, 

^wtrmthc^ cafe of Muly. abd IVMcr^ wherein it was fo re* 
iblvcdLf» Scaccariffi 



^FL zgs 
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Tcnn. S. Hilarii, 

1730- 



3j« RexiV^ Rojevere* Feb. 12, ly^cu 

'Attic»pL3644. ^"^JpHISTday ther Lord Chfef Baron gave the opiniov of tbc: 
Jtf whole court,- that judgment ought to be arretted in total 
See this cafe before PA 364^ 



S79»' 



T/je^ Bijhop of Ely &f aP yr. James Ssf aP^ 
Eodem Die* 



AufBiffliueiir otf f^s BILC was brought; for a- commiflion to afcertain the bounds 

SdSSk'" ^ ofi kafeholdJands belonging to the bifliop of Efy, inter-* 

^**^* mixed'witfefreehold lands belonging to the defendant Kenrick 5 

the; Other defendant James ( who was fteward to Kenrick) by the 

draught ois hisL atfwer fwore, that twenty- 6 v^ or thirty acres 

had^ thjxty'h.^ei fe^Lrs ago> bee» allotted to the biiliop ^ in the 

ingroflmcnr it was^ by miftake, made two hundred and fifty or 

three hundred;, arid^ fworn ; whereupon I now moved (on an 

aflidavit of the Qiil!kke^' and how it came) to amend the anfwer 

•'P- 295 in? this; which was(i granted /^/o//2fflt*"fi/ri«j!» There was an-* 

• othermiftake oreighty-fi-aacresinllead of ilxty-eighr, but/^J/ 

the)p would not letuaamend^ becaufe the draught and ingroiP 

menb were the fame, -i - 



M 



DeTerm.Pafcba^ i?3^*'- 

At Serjeants Inn. Feb. i8, 1730. Leigh ^. 380- 

Maudjley. . 



A LAY impropriator Isy his, bill fets forth, that m the year T'Jthcs, 
1724 he was feifed in fee of all imfiropriate tithes iii the * ^^^ " 



Tithes. Bill by 



firopriate tithes iii the * **y impropn- 

townihip.oJF WtJIhaughton in the parilh of Dion in the county of 
Lancaftir. • • ' 

Upon the hearing he went no farther in K\s evidence of the ^^ ^^^ j)rov 
title, than that about thirty-four years ago thefe -tithes were re- ^elbnee/to the-- 
puted to' belong to the Andertons of Loftock^ under whom the Andertons, un- - 
plaintiflF claimed i;- it was objeded for the defendant, chat here der whom he^, 
was not a fufficient title ihewn, fince a layman was not capable claiificd, and 
of tithes in Pernancy but from the crown, fince the ^2? Hen. 8. f^fficiw^t. 
dnd therefor^ it was incumbeht on the plaintiff to ihew how he 
<ierivcd them out of the crown. 

, ' But per totam curtain^ if he had fet out in his bill a title un* 
der the oro^Xrn^ and derived it down, he muft have proved it as 
he had fet it forth ; but fince he had not, this proof was fuffi* 
rcient.: if^uod nota, Csf qutfre former practice.) 

•I he deifeiidant in his a»fwer infifled, that his lands were dif- Where a gen«^ 
chai;ged as being parcel of the pofleffions of the abbey of Cdck-. »»' ««mption«».. 
.«/^W,'diflblved.;bythe Stat. 3i*» Hen. S. , But there having p"rthloncc*an. 
been fev^tal .inft^ces of payment of tithes of corn in kind, not be admitted* 
they ♦ farther alledged, that fince no hay had eter been paid, ia proof, 
that as to i/iat fpecies qf tithe the^ ought in all events to be dif- * P- 297 
charged, as. againft a lay impropriator. 

But per curiam^ ':though' a defendant. may in equity infift on fe- 
veral defe^icjes which , are confiitent, yet having undertaken to 
prove a geneilil exemption^ and failing m Mar, he cannot have 
the benefit of .the. oth|er point; fo the defendant was decreed to 
jjwrcount generally^ . » ., , ? ; ;V; il^r^:. . • 
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Tcrm^ Pafchae, 

1731- 

; 1' ■■ . > ■ I.. ' .' " ■ ' ■ 

Siddon v. Charnelh & al\ May 6, lyji. ' 3SU 

jf Upon the marriage of bis fon, fettles his eflate upon his Mortpgcc gct«: 

•*^* :fon forJife, then on the intended wife for life, remainder a fett&ment Iht 

fd the heirs of the hufband on hi* wife begotten, remainder to ?ojl*»^|jfnd8 by 

the right heirs of the wife. _. '^Xl^::"^ 



He Term. Tafcha, tjstm 

M dies; tBc loir Eas ifluc E. and C by his wife, and dies ; tte 
wife marries agaiir^ and fhe and her hulband agree to convejr 
rlieir intcrcft to R. the eldeft fon, and for that purpofe depofit 
O^mong other deeds) this fettlement in the hands of anattornejr 
ror diuw* an abftra^ of the title, and then to deliver them all in- 
tQchehandsoi' £- for the ufc of F. after the conveyance tothc 

fowir. 

B. ^\ts witfiout ifluc, fo that thrlands came to C the fecood 
ion^ wha demanded this fettlement made by the grandfather, 
afd preferred a bill againil the attorney and againft a pretended 
nw^gagce (as alledged in the bill) for to have it delivered up 
^ J?l 25^ to him : * the attorney in his anfwer admitted that he had the 
fettlement, fet it forth in hac^erha^ and faid he was ready to 
produce it as the comr fliould dire^ ; but before the hearing 
of the caufe he delivered it to the mortgagee. 

And \t was now infixed for the plaintiff, that though x court 
oC equity might not oblige a fair purchafor to deliver up a fe- 
curity, which corroborates bis title, whatever means he procur- 
ed Ft by, yet that the defendant (the attorney) haviu^ had thit 
in hs hands for a particular purpofe, and delivering it up pen- 
Jtnte lite^ was guilty of a breach of truft, and of Inch a mif- 
dftmeanor, that a court of equity would compel him to procure 
the deed,- or commit him until he did* 

Bur the court thought he was equally a truftee for the mort- 
pgeeas for the nnongagpr (who was only tenant in fpecial tail, 
and no fine levied of recovpry fuffered) and therefore difmifieci 
tfi^bill. 

3j^ HugBes V. Owen^ May ir, i73r- 




"ftQdco^r ^^^ ^" ^fi^e'wjhury gaol at the linve he was ferved with theyi/i^ 
iftManiwer, fasna^ that he employed an attorney in the country to appear 
and pur inr an anfwer for him, but neglected it, that he had fjnce 
been removed to the F/ff^ where he had continued ever iince 
in poor circumdances, but had lately procured money to defend 
his caufe) thar he might be at liberty now to put in his anfwer. 
• K 30^ * Bbt per totarm curiam the motion was denied ; and indeed I 
thought there was neither reafoir nor precedent for it . 

Nottm. The bill was brought by a iecond iriortgagee to have 
the eftate abfolutely b}? virtue of the ftatute o* 4 & 5 ^. &f Af. 
etip: 16. the defendant nor giving notice of the tirft mortgage, 
'whicb'the defendant denied, but not by affidavit. ' • 



Rcii 
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Rex V. Jans vel Smith. 3VIay 3.2, 1731- . H^ 

V^JNS^ fub-coUedor of JBiJdiforJ, takes outanjextentagaina^JJ^^*J* 

-^ himfelf to fnd debts. • . . «iadi«itia- 

Upon the inquifitlon Smith (who was a vnercliaiit in BUJi- laeUcdiotiie 

ford J was found indebted to Jans in one hundjoedandJEiftyjounds^ CufcrcdBdattnrf 

money had and received to the ufc of jfans. thciiifkm»j,«« 

y^nx therefore moved for an immediate extent againfl; Stmih SSlinSw. 
upon this inqulfition, and \jpon an affidavit that Smiih «vjas in ^^* 

fufpicious circumflanceSy and that the debt was in dangerof Jx- 
ing lofl. 

But per totam curiam {<viz.L.ord Chief Baron ^tymlds^ 'Baron 
Carter and Baron Comyns) it was denied, becaufe it rajght be of 
dangerous confequencfe in the cafe of a trader; and it did not, 
appear, but that this was a iimple contra^ debt, «nd that this 
one hundred and fifty pounds was not the money of the crowns 
befides, the affidavit did not ^o far enough, ;and ivas jaot Ac- 
cording to therold form. 

^JCennedy CF v. Goodwin. May i^, ^73^- .®U^ 

RECTOR Vmgs a bill for tithes in the jpariihof :i&itf2 X^ken- tJiodmSEJSL 
!den in the county of ^Jfex^ «o*-»^"JM" 

The jdcfendant inCfts upon a modus of.£bur|>Dxmdsitcnmi- *^* ***"** 
Mings, -payable yearly at fuch a day, ibr his iarm called ^wiaop^ ^^ 
.i^^rxn, which was thirty pounds ^jiimawi. 

It was objetted for the plaintiff, that tliis modus was tooraslc^ 
■ and of that opinion was the whole court } -and the defendant 
-was decreed to account. 

Nota^ the cafe of Edge v. X)glandery Ver. fJil. «69i, w» 
cited for -the defendant where a modus of eight poiuids iiorm. 
farm of eighty pounds -per annum was allowed to he sl ^gnodl 
modus ; and alfo the cafe of Biykop rv. ^rttndell, i^^fc. -17x5, 
where a modus of twenty»-fix pounds /^r «?wm«» iot Sifarm {oat 
faying of what value the farm was) was allowed. 

- Fereyes v. IRoberifon tf af. 3£odem3)ie. 

A MAN by Ills will devifes Vis leaTehold ctlate, wndsothxr'J^anStiX'm 
his chattels real to hisTon fFJiliam^ and to theiflue of ihis J^?*^*^** 
body ; and if ;he die withoutiifue, to liis fon £. and xheifltieof ^,^ HHT^- 
^his body ; -and if he die without ilfue, to Ciffc. iwUkwcfUfii 

. iVr 7oiam xurmm, xhe whole interdl vefts in H^illiiim, snd lliall tfaefiAjierifak 
^o to liis executors or adminiftrators, and the limitations jo ver J Ito.Afcc 
Jftt^ void, » -^ii.!-.*. 
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T)e Term. Pafcha^ I7jft# 

♦ tjL itian devifes all his freehold houffes, land and Sfercdfta-i 
ments in Whiithteben to three tfuftees, to hold to them, m tn:^ 
that the freehc^ld eftate Shall be fubjta to, and be foUt 9ji^ dif- 
pofed of by them for payment of his juft debts ; and after dif- 
poiing of fprne panicirlar legacies he gave to his nepheW' the 
reft and fttidde of his goc^ds, chattelsi^ debts, rights, creditj^ 
and perfonal eftate 4H>t before difpofed <^. . 

Hereupon the qaeftion was whether the petfonaT eftate fkonU 
1>e firft applied td the payment of the debts, nbtwithftandbg the 
real .eftate was exprei&Iy dev?&(^ fot that p^r^e. 

The tbnnfcl for the defendants (who were the truftqe^and 
feiiduarjr legatee) iniifted that the real eftate bein^ nc^. only 
made fab[jc§, tut direfted to be fold for paymifint *ot the dcbts^ 
the perfonal eftate fhould not be ap^lfed fof that purpofe,' and 
cited i Lev, 203. 2 J^ern. 718. * 

But per toiam curiam^ here being no liiegati re words to ciplude 
fte peffonal eftate from being applied for the ^yment ot" debts; 
that ought to be firft applied for the benefit of the heir at law 
(who wa^ the plaintiff) -, and decreed accordingly f . 

* Errtngton v. The Attorney General & the Executors 
cf Sir Rah. Knife. Maif 25. 

UPON a bill of interpleader by the plaintiff figunflLthe At- 
torney General, and the ^zecutorsof Six ManJolfh Knipe, 
It was agreed per curiam, that there b a nepeffity of annexing 
an afHdavit to the bill, or elfe it is demurraole to. (But qu^re 
if there is any necefllty where only private perfons are defen- 
dants.) . , ... 

in this cafe the Attorney Gene^ral. had put in the commos 
anfwer, <viz. that he was a ttraftger to thq majters in the biil^ 
and that he hopedi thd intereft of the crown would be taken 
Care of, £5'^ . 

.f By Lor4 C. Harutvich, in the cafe of Walker a hnJ frifitol^ v. 
yacifin iS^ oT heir and executor of teftatory upon « rehearing, ii JLimcoWM 
Jtin hall, July la, 1743* '^^^ general rufo is, that the perTomtl eftate 
ifaiall he firfi charf>e^ with payment of debts and legacies, and the tef- 
tator cannot exempt it firoYn bein^ liable to hv dSebts, aiagiiinficreditorsV 
but as between heir and. executor \\t. may charge them upon any other 

- fiind, which ;i^ nut primarily liable, and difchai^e the.perfo^ efbte. 

- There are fevcral ways, by any of t^hicli a anan may give his leal eftate 
for payment of his debrs;' as firft, to truftees; fecondly, by way of charge 
in equity, which' this court will decree to be petformed; or tlnrdly, he 
may dired that his real eftate may be fold for payment of his debts *, bnC 
let him do it what way he pleafes, none of thofe ways yrill make the real 
cfhite firft chargea'ble, if there he not in the will, either expreis words, 
or a manifeft intent to difcharge the perfonal eftate, but tt ihaH be firft 
liable, yide i f^erm 568. GHh» ^y, Prtc, in Can, lOl. And fu^ire 
the cafes of BadJi/k ▼, Lijiey i Ndv. ly^i; Bfomball ▼. IViltrakam, at 
the rolls, 1734; ^nd Stapletsm ▼. C«/n;/7/f , at the tolls, Jtfly 17, 1739, 
affirmed July 10, 1736, s^rmtn Lord TaHot, 

The 



2)^ term^ S. Mchaelis^ ny^^^ 

"TTie defendants fiT^i^'s "executors) now i«hoVe3, 'ttiJtt l2« 
f)lainti!rs bill xsight be .^ifmifled, and ^eanjnn^ioti ^iflblved^ 
and that they might have the eight7-nme:|>oiinds three ilhllliiigs 
^nd fix pence (br<)\light-into court bj tlie {>laintiJ9F} .paid.t6 them. 

This was bppoifed jby Mr. Attortoejrl&encral, «who at theTaoie ^^^^^y>"Qr 
time prayed that he might be at liberty to withdraw Jiis general ^^^^SlSi^h- 
anfwei", and put in -another ahfwer^ inditing onihe Jparticiilat^^^^^^^g^. 
right of the crown to this money. . jral«faf«Kr,«aii 

And p^ utam curiam it ^as g^anted^ snd thought it^oijld >copiiiiin«ao- 
be very unreafoiiable to difmifs the plaintiff's bill, x>r xliiTolVe '^^^^^^SS^ 
the injunction, "and to leave him * afterwards to be harraffed at " ?°^ff!!!f^Ar 
law by either, party, when he had acknowledged the?debt^ttd ^rown/ 
faid the nioncy ibto couit^ bii^ did not inow to «which of the ^*# f « nm 
parties to pay it to % and how the defendants are liecome iii na- 
ture of /plaintiffs. 

^iere if the plaintiff has ^liy thing ^bre to do,^eh Jotb ^'Vtni.351- 
ahfwers<are come iii, than to move that the de&ndahts tnajrin- 
^erplekd between onie another ? 

r Woodward V* Jjiky hf ih Mzj nSy -173 14* 4^^ 



IpEi^ curiiim^ -after an mhlwer is come 1n^ It is too late^to^fer ''"T^-ail 
^ the bill for impertinence i but it is neter aoo Itxt toarfct "^n^^-j -„ 
ibrfcaiidal. --ai«c.i«.^. 

^ •' ■ • '1 .. 1 1 1 ■ . " " i L . ;. . . " J " 

•ferm. S. MicliaeliSi 
^73*- 



Rex V. ^urrelL JSTov* ^ 3731- 



t§98« 



JDURRELL wa^ outlawed at the fuit of Zi^din} in a^lea ^ t^ottndt^rto 
~ debt in the common pleas, from ^Whence a 'ipecial jr^^iiu the^flienffagHi 
mlagatum llfued, and feyeral iand^ /of the 4)efendantin the*^^^^ 
county of Dtvon were feiifed. 

„ The outlawry being tranfcribed into the cXfchcquet", -^'Levari 
iflu(;d to the iheriff, hy virtue x>f whlth he levied therems and 
profits to the-value of fixty pounds. ' 

The defendant bbtained^iii order lor lix weels time to plead, 
^nd to have reftit^tion of the money tipon givingiVcurity, which 
cirder was ferved upon the iheriff, 'and whii:h he-was willmg «> 
Comply with, ^deiduding hisjoun^age^ according totherfiat. 
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officer of cuf- 
«tom» feifcs two 
€abie», uue 
tvhercof it op- 
ly foreign', the 
court rcfufed to 
jcxfuoMt the ac^ 
tioD of trefpaift 
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tSill to efiablKh 

ilXlodu&'s. 

Milk. Payment 
of part for the 
wholeiftji bad 
.jnoduf. 



.An half-penny 
-ibr each (;alf», 
yood. 

A fmoak penny 
vfor fire-wood; 
.^004. 



No^y upon motion for an attachment againft the fherifF M 
tioi obeying the order, the queftfon was, * whether he fhould 
hot rctam his potindage^ or mould be left to have it allowed vk 
his accounts with th^ crown. 

And the court feemed. c'lcarly of 6pini6ih be ihould detain his 
poundage, and pay the r^fidue only to the dcfecrd'adt^' Jbut wdul4 
i!ioc abfoliitely detefmihe; it in this zneth6d. 

Barklcy ^ aP V. Walters. ITov. 6, ijsi^ 

ACudom-houfe officer fcif jd two cables on Board ^ ihip a& 
ter Hie wa« cleared^ andi brought them on i)iore» being 
not reponed ; one of them was a foreign cable, and fo forfeited 
by the ilat. 5"* Geo. i.e. the other he would have brought bacj^ 
agam to the fhip, biit the mailer refufcd to receive it, uiilcfshji 
could have them both. . , - 

The owners of the {hip brou'gTit an action of trefpafs agaii4 
the officer for taking fifty thoufand^ pounds weight. of ropes and 
cordage in iS. i?. fo I this day moved to remove the action into 
this court, the defendant being gn.officer of the revenue, afting 
in the eieecutidir of hiV office, and the ioTcipi Cable being ac> 
tually condemned in this court. 

But it not appearing, but that the a6tion was brought in B, 
R, for the ochei^ cable ^niy^tht court denied the ffl6tidn. 

* Brinklow & a? v. Edmonds Re5lot of the parljh rf 
Newton Longville in the County of Buckingham^ 
J^ov. 7, 1731. 

A BILL was exhibited by the landholders, lf(c, to eftabliih' 
feveral mi>dus*s in the pariHi of Nenvton Long*ville in the 
Qonnty oi Buckingham. 

Firft, that tithe milk ought to be paid by every tenth evenbg 
and morning's meal in kind from Iloe Monday to the fecond day 
of November ^ to commence upon the evening of Hoe Monday (i. 
e. the Monday fortnight after Eajier day) and the morning fol- 
lowing to be taken by the rcdto'r at the place of milking^ aifd ^o 
tithe milk to be paid for the rciidue of the year. 

.But per curiam^ this is void upon the face of it, being only 
a payment of part for the whole. 

•The fecond was a modus of an half^penny for each calf in 
lieu of calves, payable on Wednefday before Eafter : this was 
admitted by the defendant, and eftabliflied. 

The third was a fmoak penny, in lieu of fire- wood burnt in 
their refpeilivc Loufes, which wa$ alfo admitted and eftabliib- 
ed. 



Th» 
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The fourth was an half-penny, payable on fheer day for the ^^ half-^nny 
wool of each fhccp dying between Candlemas and flicer day, ^^in^ g«)df 
which was like wife admitted and eftabliihed. 

The fifth was four pence per month, payable on iheer day, 4^. per month 
for the tithe of wool of every hundred flieep fliom in the pariih, ^""^ '^^^]^l^^ 
which were brought into it after the fecond day of February. ^^ ^*^' 

* As to thii it was objected for the defendant, that the wit- * p^ ^qJj 
nefles differed in their evidence as to the time of payment, one 
proving it to be payable about Eaftery the others a few days af- 
ter iheering day i but notwithiiauding this objection it was efta- 
bliflied, the defendant having no proofs in the caufe. 

Sixthly, where the pariihioner has ten lambs, the tenth is due Modus deci- 
to the rc6tor on Saint Aforit'sday ; if nine, the redtor is to have "^ ^°* ** 
one, and pay the pariihioner an half-penny ; if eight, he is to 
have one, iand pay the parifhioner a penny j and when feven 
lambs, the re£lor is to have one, and pay the pariihioner three 
pence half-penny ; but for a lefs number the redtor is to have no 
lamb, but is only to have an half-penny paid him for each 
lamb under feven. 

This was eftablifhed, notwithftanding, it w«s objefted that 
by the cafe of ReignoUs v. yincent a payment on Saint Mark*s 
day was adjudged void. But notay it was proved in this caufe 
that the parfon had a benefit ; lor when there were ten lambs, 
after the pariihioner h^d taken two, the redor was to choofe 
his one. 

Seventhly, the like modu^ a§ tp pigs was alfo eftabliihed. 4 u* v 

Eighthly, three eggis for every cock and drake, payable on ^'^^^'w^t^'^x- 
Wednefddy belore Eafler ;— and for every hen and duck reinpec- ^^^^ ^^ turkies 
tively three eggs, in lieu of tithe eggs and chickens and ducks becaufe brought 
hatched in the pari(h, ellabliihed all as above without trial, the into England 
defendant having, no proof. lately. 

# p^ 900 

* Drake y. Hopkins. Nov. 13, 173 1. 351. 

J^OTJy it was this day declared by the court upon a motion ^ "jf^^*^*"^. j 
-^ ^ for a rehearing in this caufe, (wherein it was granted, "^° .^ ^^^ **^ 
though after two years and an half fince the decree, and after nionths after 
the parties had been long before the deputy upon their charge the decree, 
and difcharge) that for the future no rehearing ihouM be^rant- 
ed, unlefs application was made for it within ^ix month$ after 
pronouncing the decree. 

Penny v. Bailey. Nov. 17, 1731. s^^- 

TROVER was brought in the common pleas againil a erf- Trover agaioft 
tom-houfe oiHccf foJ a quantity of tea and other goods ; » cuftom houfe 

and in the declaration the plaintiff, threw In a great coat, iaddle, °®'/'* "!!?°I" 
1 • J r cd from C, B. 

whip, and fpurs. 

N Now 
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If the caufe 
ftands over to 
add a material 
defendant, the 
depofitions ta . 
ken before can- 
not be read 
againft him. 



Will of lands 
not to be prov- 
ed as an exhi- 
bit. 

394- 



A feme covert 
permitted to 
change her 
prockein amy. 
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C/iff jn cieeBfi- 
on tipon a jud^j- 
nient on an hi- 
forinati^n for ' 
hting concern- 
ed in nnlbip- 
ping; &c. is no 
oar to an infor- 
mation againft 
anUher for the 
t^' fame thing,. 



Now It was moved by Mr. Solicitor General to remove tbe 
adtion into this court, upon an affidavit that the tea and other 
goods feifed were a^ually condemned, and that the defendant 
had not feifed the great coat, Uc. and they were, only thrown 
in to give a colour to his action there ; the plaintiff not pominj^ 
to fliew any caufe why the action ihould not be removed, tk 
rule was made abfolute. 

* NibliU y. DatiieL Nov. 18, 1731. 

IT was this day declared in this caufe by the court, that if a 
caufe is brought to hearing, and there is an objedion for 
want of parties, and the coi^rt lets the caufe ftaad over with li- 
berty for the plaintiff to add a party i if t&ai party \s a materi-^ 
al defendant J and concerned in interejty the depofitions taken be- 
fore , cannot be read againft this defendant, he not being a par- 
ty when iffue was joined, and the commifiion executed. 

^ Then what method to take, fioce they cannot examine de 
novo, becaufe publication was paifed before. 

It was alfo declared in this caufe, that for the future no will 
of a real eftate ihall be proved as an exhibit. 

Lady Lawley alias Half en v. Hatpen* 
Nov. 24, 1731. 

AP«me covert, who had brought a bill a^ainft her huiband . 
by her froehein amy, having fom« fufpicion that the huf- 
band and the proc/iein amy were in a confederacy, nooved v> 
change her procAein amy after there had been a con6d^able pro- 
grefs in the caufe ; which the court at firft were ta fome doubt 
about, becanfe it woQ}d be a queftion whether the fucceeding 
prochein amy would be liable to the cofts before his time ; but at 
laft they ordered that there Ihould be a new one nanoed, be en- 
tering into a recognifance to anfwer the cofb» and abide the or- 
der on hearing. 

* 7he Attorney General v. P$pp1eJione. 

Dec. 2, 1731. 

ON a trial before the Lord Chief Baron Reynolds at tVefimn- 
fievy tiponr an information againft the defendant for being 
concerned in onlliipping, ^r. contrary to the ftat. 8® Anna^ it 
was objected that one Rvjjell had been found guilty on an infor- 
mation of the fame nature for the fame gbods» and was aduallf 
in execution in the Fleet upon that jud^gment ; anid therefore the 
crown could not have a double fatisfaftion, and quoted MrJ^ 
553. Noy 6z. Cro. Eliz. 480. and iafifted tl^it in this cafe an 
Audita ^erela did not lie. 

The 



Th^ Lbfd Chief Barcm thou^t the ^dendant might have 

$ leaded this mattet ftit dmrein continmuict } bat hoilrever, that 
lufiPs being in execution in the Fleet was not a fatisfaftion to 
the crown $ and fo tile defendajit went into evid^hce, and on 
proof it plainly appeared, that the witnefs for the crown was 
Jjerjiired, fd Mr. Atteimcy O^nentl gave it up j and there was 
a verdid for the defendtiht . 
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T^riDi S* Hilarii;) 

Bondv. Bdirrow. Jan, 27, i73^i. z^^ 

UPON a bill for tithes of affart lands • Baron Co»i/«jfeem- BiU for tkl 
ed to be of opinion, that' the words de novo dffartdtii W ?J ^^ ^^ 
affaridndis, in the grant ct Ednuard the Pirft, /hould be con- "^^ ^ * *' 
ihued to extend qqI/ to fucK lands as were at that time affarted, 
or intended fliortl^ to be fo, and liot to fuch as in fiiture ages 
Ihould happen to be aflarted, efpecially if no iithes have iiCual- 
]y been paid ; as if a man grants tithe wool of his meep that he 
iliall hate fevcn years hence, if he had no flieep at that time oi 
grant it vi^ill be void. ^ispreHoh. ijz. 

Head & l/x* V; Winter. Feb*' i, 1731. 397* 

LIBELL in the fpiftttul^court for thefe Vfords^^Mtil U^iMer Prohifcltioi 
is a Whore anS ft common whore, and plier in a bawdy- the fpiritu 
houfe ; and thei-e Was a fentence agaittft the defendant for pen- ^^^l ^l^J 
ance and for cods, ahd eicommunidation denounced purfuant to ^ tence ' 
the fentence. 

♦ A pfdhibition was moved for, on a fuggcdion that the words * P- 3 
were fpoken in Londdn i but nota, upon the &ce oi the libel it 
appeared, that the words were fpoken in the pariih of 
in the diocefs of London i fo that though it might be in the dio« 
ccfs, yet it did not follow that it Was ih the city, as in truth 
that part of the parifli where the words were fpoken is in Mid^ 
dlefeXy and therefore it was infifted fpr the defertdant in prohi- 
bition, that it was too late after feiltence to come for a prohibiti- 
on ; and of that opinion was the whole court, and difcharged 
the rule to fhew caufe M^hy a prohibition fhould not go. Cited 
fbr the plaintiff in prohibition, 1 t^efit, 343, 552. Nota^ thefe 
were before fentence. Cited for the defendant, Offlej v. IVhit^ 

'N:8 ail, V 
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all, Mich. I7i>. i Salli. 548. MarcA fyStM. 13^ Hen. 8. c. 
9. 2 Ro.^hr. 3x8.. £. I9 it. I A^M/. 61^ 143. 

398- Poof Y.Seymour. Feb* i^j 1731' 

Tithe herbage ''O^^ ^^ tithe herbage for iheep depaftured M tUe pari/h 
ihallnotbepaid Jj three or four months after thcf had been fhorh, and ihen 
for fliccp (horn ^g,.g removed into another pariih, and fhorn there ; and cited 
out 01 the pa. f^^ ^-j^^ plaintiff; Cneman and Barhr, Pafih^e 1726, aftd Dim- 
mer and fVingfieU, i IV.li M. (cited there). But per curiam^ 
ho tithe herbage fha!) be pild fur fuch fheep becaufe the^ are 
Animaliafru&ttofa, 

3*^/. * Swinfen v. Digby. Eodem Die. 

Turnips (ibwn TNjIijs caufc the court declared, that where land is (own with 
after the corn i» X turnips after tile corn is cleared, and feci with itieep atfd 
w^^hlfc^*** d ^*^'*^" ca^ttlc,. ehat tithe fliall be paid of fueh turnips ; though 
barren cltxXt^ '^ ^^^ infiftect Upon for the defendant, that the foil in that coun- 
flwd payclthet. ^y fStaford/hlre) was dry and fandy, and' that this method of 
hufttandry improved the land, fo that the plaintiff* had uherioffs 
decimas of corn, and had received the tithe of' Iain()S and woof 
of the rtiecp fo fed, before : but the couft dver-rulcd this de- 
fence, and laid it amounted to a non deeimando^ as to turnips. 
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400. tiexv. iVUkinfon. May 22 j 1/^32^ 

<^iietuf» the Cj^ilOMAS and Charles Wilkinfon were conftituted fetcivel^ 
eflc<5l thereof. J- genefal of the duties on hodfes fdr the county of TorM^ bf 
aV i and upon the 4oth and iift days of J'Anuifry t^iy, they, 
together virith Huuhinfon as their furety, entered into the ufual 
bond for the faithful difchar^e of their truft. 

Upon the firft of N&uem& 1718, Thomas Wilkinfon died, 
but Charhs continued to a6t, and received feveral fums o^ mo- 
ney, although the tommiffion beihg joint, the authority, as was 
infifted, determined by the death of 7h6mai^ 

In 1724, Hutchittfort became uneafy, and Was unwilling to 
Continue any longer fecttrity • whercttpon Charles IVilkinfon ap- 
J)lied to the lords of the treifufy, and uJ>on fucK application 
the bond in 1717 was delivered up. 

Upon 
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* Upon the z^th o^ January 1724, Charlts entered into a * P. 316 
new bond with new fureties for duly accounting to the 28th 
of Ntwemitr ijzj.. Noia^ the condition recited that Charles 
IVilkinfon was constituted receiver general, whereas he had no 
new commiflion, but that in 1777 only. 

Afterward* Charles IVtlkinfin paffed his accounts to LaJy-day 
1724, and had his S^uietus for each year to that time. 

He afterwards became greatly in arrear for the years 1725 
and 1726, and was then removed from being receiver, and judg- 
ment was obtained againd him and bis fureties on the bond of 
the 28th of 7tfi«/flry 1724. 

Charles tVifkinfon, on the third of Seftembef 1723, having, 
upon the marriage of his fon Andrenu with the daughter of Mr. 
Jejfopi fettled an eftate in poiTeflion upon the faid Andre'w^ Mr. 
Attorney General, in order to over-reach this fettlement, ob- 
tained an order for an imipediate extent againfl Carles IVtIkln- 
fon and his eftate, to extend to all lands and tenements which 
the fame Charles Wil^infon had on the 2Dth day of January 
1717, being the time when he firtf became accqpntable to the 
crown, upon a fugged ion that he was greatly in arrear for the 
years 1725 and 1726; and accordingly an extent was made 
out, reciting that Charles fVilkinfon was accountable from the 
20th of January 17 17, founding it on the ftat.' i^ Eliz. cap. j^, * P. 317 

For the defendant we now mqved to dilcliarge this extent; Lib. n. Audi- 
firft, becaufe it is not a cafe withiri tj^e ♦ ftatute, he not remain- torCurl. 1 Mod 
ing an account within the meaning thej-eof, (ince the commif- i?7j ^*^ *'• 
lion, which was joint, determined by the death of Thomas f^tl- a^^ ,*L e^^° ' 
kinjon in the year 17 18. ^ • •' ' ^ Mod. 

2dly, Becaufe they ought to go no further back than Lady Rex v. Alfton. 
day 1724, to which time Charles ITilkm/on hid pajTed his ac- » Vcrn, 389. 
counts, and ol?tained his S^uietus ; and if iKii ' inethbd was to ^^J^^^^^'r 
prevail, it would be of dangerous confequence' to purchafors. ftro^ion°dcP 
and render ^/V;w/s of no cfFcdt. ' ' ^ (X Lib, 8. Sir 

The court now refufed to determine this nice point upon a Gcr. Fleet- 
motion, but ordered the defendant to plead. ' wood. 

The defendant accordingly pleaded this matter, to which Mr. Hard. az^. 
Attorney General demurred, and upon the 23d of May 1737, 
the court after folemn argument were unanimpufly of opinion, 
inj gave judgment for the defendant. 
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4«r. i?« y. Knight ExecuUr of Fenwick. 

June 10, 1732. ' ' 

ommiffion to J^URGISS, a coHcftor of the excHe at tAetfirJ, paid to 
3d debts, in ''^ yfhraham ff or J one hundred and eightjr-t.wa pounds of 
hat cafe it the king's money '; fTW drew three bills of exchange upon 
all ifluc. Michel Femvick his correfpondcnt in Londofiy for that fum, pay- 

able to the commiffioners of excile, 'uidui rem^ed of Burgifs, 
heing the king s montji. 

Fefnvick accepted the bills, but did not pay them, and they 

were returned protefted. i r / 

- Fefnvick dies, and after his deceafe one of the billmen of the 

excife office made affidavit of thefc fa^, 'that tS^ bills iirere 

underwrote acceded (not faying by wA(ww>— that they are' ftiil 

due (not fayi/ig to ««;^«r^— that' Fenivick died in bad cftcum- 

fiances (which was tic gfemeral and uricerrain)-*<nd that th^ 

king was in danger of lofing his money from FehiAkk. - 

• P. 3 19 * Upon which affidavit a commiffion uTtfcd, reciting thk mat- 

' ' ter^ to inquire if thefe liills were accepted by Fetpuiiek. 

An inquifition was taken upton this commiffion,', which finds 
the matters afoi-efaid, and upon that a fcire facias iflued a^inft 
the executor of Femvick. 

We nOw moved In behalf of the executor to fet afide the 
commiffion, inquifition ^Xi&fcire facias. * ' 

Firft, upon the uncertainty of the affidavit, which is not pur- 
fuant to the bid rules 5 and there ought- to be th^ fame certamty, 
or a greater, to ground a cortmiffion thaA an extent ; but this 
objection was ovei^-ruled. ' ' 

Secondly, that no commiffion ought to have iflued in this cafe, 
becaufe Fenivick Only accepted the bills, and it did not appear 
\ that one farthing of the king's money ever carte to his hands? 
and therefore the crown ought to have taken a remctly againft 
^/zr//j befides, commiffions themfelves are but of late inven- 
tion, and there is no inftance where they have ifTued in a ckfeof 
this nature. • . 

Thirdly, that a commiffion cannot ifTue after the party's de- 
ceafe, no more than a diem claufit extremum can iflue where 
there is no debt upon record before the party's death. 

But the court refufed to determine thefe laft matters upon 
motion, and put us to pkad or demur. 



Di Term. S. Micbaelisj 1732. 

Nota^ another fcire facias agamft Knig/tt was quaffied per totam Scire facias re- 

curiam, it being made returnable the i8th of May, which hap- Jg^^on^ay 

pened to be Jfcenfion day, which by aft of parliament is dies qualhed. 
non juridicus i io that the defendant had no day in court. 
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The Eaji'lndia Company v. Naijh &f aF. 4oa. 

Oa. 25, 1732. 

A BILL was exhibited for a difcovery and fatisfadtlon for a Motion to cir- 
fraud and breach of truft in the defendants in the tdfi^ "^t^^utlsl 
Indits: the bill was filed in Michaelmas term, 173J j all the ,efufed bccaufe 
defendants (who were fupcrcargoes and writers) but one, had they were the 
anfwered ; but nota^ the principal defendant came over but in pjaintifft fcr- 
July laft, fo he could not be ferved with procefs to appear 'till ™'»» f°^ ^^ 
then, which procefs wa^ returnable the firfi day of the term, J^^c^'athomc 
and he appeared on that day. ^ j£ ^j^^y pieafed. 

The Eaft'lndia fhips being obliged to go out the latter end 
of this month, it was moved in behalf of the company, that 
two of their captains, who were fwom to be material witneiT- 
es, and not likely to return in lefe time than eighteen months, 
might be examined de bene ejfcy faving juft efxceptions, which 
was alledged to be often done in Chancery, though there was no 
precedent for it in this court, but only where withefles are aged 
or fick. 

♦ This was debated by feven counfel of a fide, and the mo- * P, 3ZI 
tion was refufed per mam curiam ; what they principally w€nt 
upon was, that if there Was a neceffity of examining thefe wit- 
neffes, it was a neceffity of the pkintifPs own creating j for it 
appears they are as feryants to the company, and they might 
have employed other fhips and captains : adly, that it would be 
putting a great difficulty upon the defendants, iince the witneiT- 
es are to go fo foon ; for though Nm/h might crofs examme 
(having appeared) yet it is impoflible he ihould get interroga- 
taries prepared (confidering the many charges in the bill) within 
t!.e time, though the plaintiff might be prepared with his. 



CfiriJIian 
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403. Chrijlian v. Wrenn & aV. Oft. 26, 1732. 

DqwHtioni io TJILL by the vicar of Crofthwmtt^ in the county of Cumker- 
the original £) /^«,/ for tithes. 

mittcd to bT ^^^ defendant infifted on a cuftomary manner of payment 
readinthecroTt ^f ^^^^^ ^^ ^^ ^^^ elder (Keep, by weighing the wool andde- 
caufc, bccaufe Hvering the tenth part without fraud to the vicar, ahfyue vifu 
the poiot in if- ^ tradu ; but this was over-ruled on the authority in Hoi, 
fue in the croft jqj 

in iffnrin the They alfo infifted on a modus in lieu of Iambs and the wool 

original caufc ^^ Iambs the firft clipping, when they are called hog flieep, 
WB. eleven pence for every tenth lamb, ansifi in proportion for 
a lefs number. 

They aMb preferred a crofs bill to eftablifli this modus, but 

varied from that in the anfwer, tliat whereas tAere it was faid, 

* P. 322 ** anJ/o in proportion, &c,'* • that facl not being true, ^e the 

proportion for each under ten was fet out>. as for nine Iambs nine 

pence half-penny, sS'r. ^ 

The plaindfF examined no witneiTea in the crofs caufe, but 
obtamed an order that the depofitions m the original caufe ihould 
be ufed in the crofs caufe. 

Now upon the hearing, the plaintiflF in the crofs caufe offer- 
ed to read the depofitions in the original caufe ; but it was ob- 
jected, that the MoJus in the crofs caufe was a jdi^crent Modus 
from that in the anfwer to the original bill, and therefore was 
not in iffue on that examination ; and of that opinion was the 
whole court ; fo the plaintiff had a decree for an account in the 
original caufe, and the crofs bill was difmiiTed with cofts. 

4t4* * The Bijhop of Ely V. Kenrick. No^r. 16, 1732. 

fc^fo^rand? T^ ^ ^^^^ ^ preferred for a commifllon to fet forth lands, the 

an what caJcs it -■• particulars of which the plaintiff doth not know ; and if the 

fliallorihallnot defendant doth not admit the plainrifPs title, but denies that he 

be granted. has any lands in his poircflion belonging to the plaintiff, in fuch 

cafe a court of equity will not grant a commiffion, becaufe that 

would be admitting the plaintiffs title in general, though the 

particular lands were not known. Indeed if the plaintifPs title 

was admitted by the defendant, and the difpute was only about 

the particular lands, there a commiflion would be proper ; and 

in the prefent cafe the title being denied, the bill was difmifl*cd 

' by three Barons contra ComynSf who was for dire6ting an iflue. 



ffoIUay 



De Term* S. Michaelhy 1732. 
* Hollidayy. Nabb. Nov. 17, 1732. 405. 

A BILL was preferred for a difcovery of the defendant's Ananfwerpecw 

title, and for an account of the rents and profits of the mittcd to be 

€ftate. ' Xre k WIS 

The defendant in his anfwer faid, that he purchafcd the ?f- ^^^ ^j^^ pUin- 

tate in the year 1676, and had continued in pofftflion ever tiff's benefit, 

fince, and received the rents and profits thereof; upon recollec- and the dcfea- 

tion the defendant difcovered, that by agreement on the pur- dast being 

chafe the vendor and his wife wey^ tp pontinue in poircilion, "JJ^'^ ^®*'^* 
and receive the rents and profits during their lives, which they 
did until the year 1690, and the defen4ant hath ever fince : upr 

on motion the court gave leave for the defendant to amend his ' 

anfwer in this particular, it being rather for the plaintiff's bene- . 
fir, and the defendant being ninety years of age. 



Repc V. War4* Eodem Die* _ 40<j. 



A^ 



N Extent iifued againft Abraham Ward at the fuit of Car^' Return to an; 

^ ter the receiver gencfal of the l&nd tax for the county of inquifition on 
hWfolk, tefted the 26th of April. ^ ^cndabli ^ 

Another extent iifued againft the fame Ward at the fuit of 
^^^g{ff collector of the excife, tefted the 28th of Aprils which 
was delivered to the flierifF of Norfolk the 19th, and the other 
was delivered to him the firft of May. * • 

Inquifitions were taken on both upon the fecond of May^ and 
the fame jury found t^z6is of Ward to the value of tvro hun? 
dred pounds, and to each * inquifition annexed the like fcjiedule ; * P. 324 
and the fherifF returned on both the inqpifitions,"that he had 
feifed thefe goods to the value of two hundred pounds, in mat 
/fiusdomini regit, . . ' r • / 

Upon which, two vtftditioni exponas^ s were directed to him to 
fell thefe goods ; he, finding that by thefe retui;ns he was likely 
to be charged with both thele fums, now moved the court that 
he might either have liberty to amend his returns to the inquifi- 
tions, or that he might not be obliged to obey the 'venditioni ex^ 
ponas*s until the parties, for whofe benefits t)xQ extents iffucd, 
had litigated the right of preference of their extents. 

But the court rcfufed both, and left him to make fucli return 
to the 'vend':ti9ni exponas' s as he could by law j (which feems 
hard.) And ' 

Nota^ I apprehend that the ftatute of frauds and perjui-ics / 

not extending to the crown procefs, the /heriff ought to have \ 

taken an inquifition on that extent which bore tefte firft, and to 
have made the common return upon thaty *v/z, that he had feifed 
the money found in manus regis ; and the fame being found by 
the fecond inquifition, to have returned upon thaty that the 
fame was feifed by vh-tue of the firft inquifition, and then he 
would not have been twice liable. 



Dff term. S. Michaeltff 17 $3^ 

^ K 329P ^Not0^ it wts obje^edt tKat the fix fliillings and eight pence 
Mo^of 6s. was too rank ; and it was not aljedged, that any thing was paj- 
td for one ^ble if there were left than ten calves ^ both which feemed ma- 
BDt ilSd * and fo ^^"*^ objcdions : but the court thought a Terdift might mafe 
fcfcmii-opor. « go*^^- 

tkm^ if under May the 20th, 1734* this caufe came on again upon the «e-. 
ten, is bad. turn of the Pofiea ; the jury found the iflue for the modus k 
ifoore 178. the milk, ^K^d that the mo(}uj) of four pence was payable at Erf- 
Grange 783 -^ * fo as to /Afl/, the bill was difmiifed with cofts both at kt 
Cfo. Elifi yis. *"^ equity, as to fo much. 

As to^the. othcj: modus for calves, the jury found it, but no 
day when payable ; but upon the objection that it was not faid, 
V and fo iu proportipp, if there be a lefs namber than ten ;" 
and the jury not havbg found it fo (if they had^ gtuerg if it 
would have made any difference) the defendant was decreed to 
recount for tithe calves, but no cofts were allowed on either 
^de at law as to this modus, the fad bein^ fo|r the defendant, 
the law for the plaintifiT. 



Term. S. MLchaelis, 

^733- 



41a. Orkbarv. Sneac(. iiiov. 10, 1733. 

After ^blica- rTT^HIS day the court made a general order, that when pub- 
^"ifi'^Rdc- A Hcation was pafled, and the depoGtions delivered oat 
livercd'our, ^" ^^ ^^ copied, they would in no cafe enlarge publication, or give 
ipblicatron can liberty of examining any more witneQTes. 
: be eii- 



®^ 41 r. The Tc ^n of Nottingham v. Wood. Eodem Die. 



Hill for an ac^ 
teunt of toll 
and rclrcf dif- 



BIJX fets forth that ^bey were a borough by prefcription» 
that they were incorporated by the charter of Henry the 
*"^T'a" ro- ^**^^' ^^ ^^^ "^""^ ^^ mayor and burgefles, — that king Jo/in by 
TC^atlaw*.^^^ charter cmfirmed z\\ their ancient cuftoms and privileges, refcrv- 
ing a rent of fifty-two pounds per annum, that time out of mind 
they were lords of the manor, and as fuch, time out of mind, 
intitled to a toll of two pence per ton for all goods navigated on 
the river Trent within the manor ; that the defendant carried 
*^ P. 33 r ^"ch * a quantity of goods; and therefore the bill was for a 
difcovery, account and relief. 

The 



Be Term. S* Micbaelisj 1733. 

The defendani; demurred to Uic siccount ^d relkt for Aat 
this was properly "deter mmabre at hyr ^j aclion or diOTefs, ahdl ' ■• 

t|^e rather, for th^t ic did not appear by the bill, that the jplaia* 
iitfs had afcenaincd iflieir title at hyi^, . ' "* 

Now, nport afgunig this demurred, ^^ plaiitifc couttfel in-* * 

'fifted, firii, tti^i this was in the naftnrc of a bill of peace; «> . 
this it Wa^ anfwered, that tliis is not like a fuit againifl tht inhft- 
litanfs of'a vHl, or teflantsof a itianor; whb may btfall bound 
by one decree ; but the defendant here is a (banger, and-a dd* 
<rce againft him could be of no validity againf^ any other. 

Secondly, tfie jpfaintiffs counfel fafd, tlat here b'eing a fte^ 
farm rent referved by king JoAn)0 charter, this was a preroga- 
tive cafe, and to fupport this feveral cafes in Hardrefs^ about 
fuit to the king's mills, were cited, ivhcrp^ it is faid, the fee- 
farmer iliall haveCthe prerogatWc toTme as^tSe king could : but 
it was anfwcred f^er curiam^ that thofe cafes arc not applicable 
to this; for the fee-farm here does not appear to be referved 
out of the toll, for king 7o/4«'j charterdid not grant it, but oniy^ 
-confirmed what the plaintiffs had before; io ^er totam €ufiajii^ 
the demurrer was allowed. 

Rex V. The Governor^ Isfc. of ChelfeaWaier^worh. ^,a. 

Nov. 13, 1733. • 

E /V N extent iflued againd Spartowi an InqQiCtion taken there- 

nLX ^^ fi"^s Negus indebted to Sparrow. 

^ * Negus being dead^ a /are facias ifTued to the iheriff of * P. 33a 

Middlejex to warn the executors, adminiftrators and occupiers of 

fbt guods, ^c, oi JNegus to appear. 

To this the iherifT returned, that iVip^jTwd no roxccutors or 
adminlliracori, but that tke governor and company of Chelfea 
^ater- works occupied and j)oirtfred feveral of the^oods and 
<ffc6ts of Negus. 

They come in, and crave O^r of the -extent, inqwfition and 
^re facias y and plead that chey were not occupiers of any of 
rhe goods of Negus ^ l^ Je hoc portent fe fuper pairiam, ^c. 

To this the. Attorney General demurred, for that they ought 
l3or to have concluded to the country, but ought to have con- 
cluded with the general averment, // Jioc funi farati ^erificare^ 
fhr this is no anfwerto the extent, but only to the return of the 
□lerifF; fo that here is no ifTue Joined between the JVttomej^ 
3enera] and them. 

■ And for this reafon judgment was given ^J^^r latam turlam f9» 
^^ge. ^ 



Mor^ 



De temii S. Uilarll^ 1735. 
4J3. Mor^an'vi Cromptoii;': Defc; gi ^733- 

Bin hj xd in- "D ILL b)r an infant, who fu& by his frpchein am^ i \ 
S^inL^"dfr wasdifmifedforwantof prelecuticio, but before t 

nifi^'^JwUt ^^^ taied the infanf died ; it was admitted, that by th 
«f profeciition, of ihtfrxheih 4i«ry the (^ofb would have been loft, and 
the co(b are loft are by the death of the infaojC befoje cofts taied, J^er opt 
a infant or cwi^. 

pc odi' amy diet 

icfore they we , .i .;•. \ ■ 

faied. . ' 



^trm. S; Hilari3| 

^733- 

414, Beaver Vi Sprattey. Jan. 2J, i533* 

Bill for tithes, 'TMIE plaintiff as leflee of Mr. B!dgra<vi, improprii 
tod lays a cuf- J[^ StrdJieU Moriimei' in the c6unty of Berks^ broug 
toiri for the pa- bill for tithes of wheat, barley, t^c. and fet fotth, that \ 
rUhioners to ^^^^^ j^^ ^jj^j. patifti all the occu|)iers ought to ^^t notice 
S^Uie°6^t ° /«y^« intitled to the Uthei, of letting forth their tithes, c 
tithes, cwMtff nuas/ome other cuftom cf the tike nitttarf^ &nd that the dd 
$btfe it fomefueb had noc givcit ftocice, and prayed an account. 
^Jfr.'^^^' *"d Now upon the hearing it was objefted for the^fendam 
^ffed With jjj^j j^ ^^ tihreafonablc the occupier fhould be 6bligcd t 
hotice to the perfon intitled to, the tithes; for he migii li 
hundred miles oiit of the parifti. 

Barons Carter and Comyns thought ttiere \tas fometl 
this objection J though the Lord Chief Baron thought th 
enough^ fur notiee to the ferVaUt Would be good notice 
cafe; 
* P. 334 * The feconci dbjeftion was, that it t^as tod uncertain 

Jome other cuflom of tlie like nature -C* to v^hich it was anfi 
that this bill was not to eftabliih a cuftom, but only for 1 
count, and the cuftom was only alledged as an i^iducem 
that demand j though in the firft cafe greater certainty il 
quired, becaufe it is tcf be the fottndation o^ an inue, wl 
generally diredted before a cotirt of equity cftaUiihes ; 
torn. 

Sut per totam curidvt^ this is at f^tal 6bj.e6tion to the Ci 
&nd that being the foundation of the plaintiff's demand, W 
not decree an account without firft eftablifhixrg the cuftom 
the bill was difmiifgd with cofts. 



D^ Term. S. Hilariiy 2733- 
Brooh quiiamv. JDay. Jan, ^9, 1733* ^>^' 

UPON a motion to difchar^e an ordef made at tlielidt "ktr lilcnatiAm^ 
for mending an infortnation of feifure j the InfonDation^t ^*jf"'**'^J^ 
iirft was for importing brandy and.rww in caflcs not containing *^^* !j^^ 
fixty gallons at ieaft ; the amendment vas as to the* #w«r« -to 
make it in caiks not containing twenty gallons i which, as was 
objected, was making anew oflFencej for brandy imported in 
cafc under fixty gallons is forfeit^ by the ilat.4*' ^5** ^.<^ 
M, ca^. 5./. 8. but rum in caiks under twenty gallons, iy the 
ftat. $^ Gea, x^cqp, \i.J,jk. which is a different offence from • 
what was firft charged. 

But notUy though the court admitted that a new offence tiould 
not be created by an amendment^ yet they thought that this was 
only a miftake, and xuade the xule abfolute. ^od4nirMmJ 

* Blackeft V. Middlcton. Eodem Die, * ^'i?^ 

THE court was moved for leareto «mend a lull by tbiklng ^nedcfeadaat* 
out a defendant's name (who was never ferved with pro- J^ho'wasuciwr 
cefs, but voluntarily apjpeaired and anfwered) without cofls 5 ^*^^^'^'*J*** 
but the court would make the plaintiff* pay cofts, though it was and'aT^w^ 
agreed by the counfei at the bar, that there ou^htto bejio cofts aoit liasliiscolb 
in this cafe. vnineiidin^thc 

l>ill,ljfti3ii]qs 
«>utlU«» 

Smith V. Morgan. Jan. 31, J 7 53. 417. 



A 



BILL was preferred for twelve or thirteen different Torts of ^fflfbrisfortt 
- tithes, and the plaintiff did not abridge Iiis demand byiiis ^^*»di«, nd 
replication : upon the hearing it was referred to an account, but p^^g"^ ^j,^ 
cofts were ^eferved generally 'till the report "came in . Secicsduc and 

Now upon the report it a{^eared the defendant was indelned dothvoiabridj^ 
to the plaintiff for one fpecies of tithes oiAyfviz. wood) for- iy hiircpKcati- 
ty pounds, i>ut not for any of the other tithes demanded by the *"» ^?*^^ 
hill ; and therefore it was infifted for the defendant, ihat ihc j?^^^"^^ 
plaintiff /hould have his ^ofts only ^uo^J the wood, ivhicb^as ^aUj, * *^"^ 
reported for him, . but that he ought to pay coffs ibr all the others 
demanded, and which lie had not proved. 

N^a, this feemed ^ry reafonable, the plaiptiff not having 
abridged his demand by his •replication, but having put the de* 
fendant to the trouble and ctpence of entering iipon proof of 
the other matters. JBut th^ court (too JiallilyJ decreed cdfls 
generally to the plaintiff". 



Siinm 



• p. 336 

^deed poUexe- 
ctitiid in fecret 
hf the'fon of 
the father, on 
the fame morn- 
ing of executing 
. hit marriige 
fettlemeot, fet 
aiide upon the 
circumilince 
0f (ecrcfy oulj. 



Dc Term. Pa/cha^ ^734» 
• Mertins y*. Bennett. Feb. 10, 1733. 

A Man upon the marriage of his fon makes a fetdement on 
him by articles, and ^ovciiancs chat he would make him 
worth full four thoufand pounds over and above all his debts, 
^c. The very fame morning the fcttlenn.ent was executed, he 
got his fbn to execute a deed poll to covenant to contribute one 
hundred and ttventy pounds towards the repair of a houfe and 
ditches which lay within DugenMm Level i this deed poll wts 
drawn by the fame perfon who drew the fettlement, and be 
fwcrc that the fon executed it with a feemirig unwillifignefs, 
that he believed that the father of the intended wife, and the 
truflees (who all fwore the fame) knew nothing of it ; and up- 
oh this circumftance of fecrefy only, without any proof of 
threats Or fcftraiht by the father on the fon; this deed poll (upon 
a bill preferred by the fon againft the executor of the father) 
was fet afide, as being in fraud of the marriage agreement. By 
Carter Comytis and I'hompfoH Barons (ooly in court) f hough it 
was proved for the defendant, that the fon had paid this one 
himdred and twenty pounds ac three feveral payments, about 
6ve years after the fettlement, and about five years before his 
father's death, and yet hfld made no complaint of it 'tilf two 
years after his father's death. 
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Fxtent agaitift a 
bankrupt dif • 
charji^ed, the af- 
tfignees paying 
-the crown's 
4ebt, dec 



ReKV. Lacy. May 17, 1734. 

T ACT was deputy poft-mafter, and became indebted to the 
-*-^ Crown ; an extent iifued againft him. 

He alfo becafne a bankrupt, and the aflignees under the 
commiffion obtained an order, that upon payment of what was 
due upon his bond, the extent might J||^ difcharged. 

Now upon morion to difcbarge thi^ order it appeared by af- 
fidavit, that Laty had promifed alfo to difcharge a debt due 
from his father (who was alfo deputy poft-mafter, and is fioce 
dead) to the crown, and for which a Diem tla^'fit exiretittimh&d 
iiTied; and therefore that the affigriees (who ftood in the 
place of LiKyJ ought not to have the benefit of this order, un- 
lefi they would pay b^th debts purfuantto Lacfs promife } aod 

of 



De term. S. Triniiatuj 1734* 

of tbis opinion was the whole a^urt, and wo.uld have difcharg* 
ed the order, but the ajfigii^ces fubmitted to pay the whole. 
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EzceptioBs can- 
not be taken to 
an infant's an- 
fwer, becaiife h^ 
18 not bound by 
it> bat may 
amend it when 
he comes of age. 
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Sirudwickx. Pargiier an infant. June 29, J734. 

BILL for a difcovery of lands to make them real aCets, in 
the hands of the heir (the defendant) tp .gwfwcr a bond debt 
of the mother whilft fole, and given above twenty years ago, 
and on which, as charged in the bill, hq intefeft had been 
paid. 

The defendant, who was an infant, put in his anfwer by his 
guardian, but it was not full, therefore the plaintiff took ex- 
ceptions to the anfwer, which coming on this day to b? argued, 
it was objeQed for the defendant, that no exception could be 
taken to an infant's anfwer, by which he could not be concljuded, 
and might amend it when he came of age ; and a cafe was cit- ^ 
ed in chancery. Hit. 1733, a^am Lord Talhot^ inter Gihjhn and 
Cole an infant and her mother^ who were both executrixes of the 
teftator, and had both joined in the probate of the will j and 
the plaintiff exprefsly chiarged that a book was * come to the 
hands of the defendant, whereby it would appear there was i 
coniiderable debt due from the teftator to the plaintiff; the in- 
fant (about twenty years of age) put in a ihort anfwer, to 
which the plaintiff took exceptions, the matter being fully and 
folemnly debated coram. Lord Chancellor Talhcty he was clearly 
of opinion no exception could be put in to an infant defendant's 
anfwer, and the exceptions were difcharged ; and upon the 
authority of this cafe and the reafon of the thing, the excepti- 
ons were difcharged in the prefentcafe. 

Lord Majham v. Harding &f al\ July 10, 1734^ 

Tins day the court gave their opinions, and three Barons Affcts legal and 
contra Baron T'homfjort were clearly of opinion, hat **1^'^°*^* 
where a man devifes a real eftate to two iruftees and their heirs, 
to be fold for payment t)f debts, feff. and* makes thofe two tru(- 
tees and a third per/on his executors, that the iands, when fold, 
itall be legale and not equitable aiTcts. llde i Chan, Ca\ 32. 

O ' 2 CJian^ 



411. 



Ve Term.S. MkhaeUs^ 1734. 

1 Chan. Ca. 54. 2 Fern. 1 33, ^l . I Roll Abr. 920. Prec. 
in Cane. 127, 136. Z/^, 9, 98. % 69. Latch i^'J , Dyer 
Z64, 405. and Lord iVbrM's cafe of ^/«r^ UJ^er of the Rolls^ 
coram Lord Cowper, Cane. 7^ Annsp. 
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414. Laiihes £ff aV y. Chrijiian CI* Vicar of Crq/thwaiie 
in Cumberland. Oft, 31, 1734. 

Iffue dlrcftcd to TJILL by the owners and occupiers of lands in the pan'/h of 
fhou n'^h'not ^ Crofthivaite in the county of Cumberland, to eftabliih im- 
proved cxayiy ^"'^'^ i- oj^e in the two forefts of Barrow dale and Wythbtim with- 
as lad ID the in the parifli ; the other, within the pariih at large ; but there 
hill. was no variance of the m'iduisy only as to the funis payMe ; 

fo that they were in effetl the fame as to the point in difpute 
now, which was this : 
Vide PI. 403. The plaintiffs by their bill laid their modus,*s to be for every 
tenth lamb, payable on Monday next after Midfummer-day after 
the lambs fallen, except fuch as ivere not alive 9n Midfummcr-d^, 
in lieu of lambs and the wool of fuch lambs which were called 
hog fheep. 

The defendant in hisanfwer admitted there were fugh modus'^ 
* P. 341. payable as in the bill for lambs only, * but not for tAe tvoel; 
and moft of the wimeffes agreed with the bill, as the defendant 
did, except the being paid for the tvool. 

The plaintiffs had but one or two witneifes to prove (and in 
the pariih at large only) that the modus was for l^mbs ah've on 
Mid/ttmmer-day ; all the reft of their witneffes proved that it 
was for fuch as were alive on the Monday next after ^dfummer- 
day } which varied from the bill, and therefore the defendant 
objected, that the plaintiffs had not proved the modus as laid in 
the bill j but the defendant having admitted, and his witneffes 
agreeing with the bill, but differing only as to the extent of it, 
the court thought here was a fufficient ground to grant an iffue 
to try the modus's, with liberty for the judge to indorfe the 
pojfeii, which they accordingly dire^ed . 

January 1735, Baron Comyns was made one of the judges of 
the common pleas, and IVilliam Forte/cue Efq; Attorney 
' General to the prince of tVales, was appointed one of the 

. B irons of the excheaucr. , 

: D E 
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At Serjeants Inn in Chancery Lane. . 4*i« 

Rex V. William. Feb. 19, 1735. 

TWO joint purchafors of a kafe for years aflign thb lekfc ?j^o^n°^*ati?"* 
to a third perfon (a friend ^ one of the jointcnants, and Jhairgo*"o*thc 
with the confent of the other) but it was without contideration, furvivor, in 
and no declaration of trud was given, and fo the defendant con- equity, as well 
feifed In his anfwer ; the jointenant who confented to aifign died a* »' 1*^* 
in debt. . 

-Upon the bill and anfwer the queftion was, whether this truft 
fhal) refult for the benefit of the jointenant furviving only, ^s ' v' ^ 

it would at law ; or whether the creditors of the jointenant that 
died, fliould come in for an equal moiety in ^uity. 

A'ota, the truftee was made executor to him that died, and 
was alfo a creditor of his. 

* jVoiay the two jointenants continued to receive the profits J^ *• 343 
jointly after the affignmeat. , 

Upon this ftate of the cafe the whofe court were of opinion, 
that though furvivorfliip is looked upon as odious in equity, yet 
that in this cafe the truft /hall forvive for the benefit of the fur- 
viving ce^uy que trujl only, 

July. "J, 17^8, Mr. JuftJce C9«p>«i of the common pleas made 
Lord Chief Baron in the room of Lord Chief Baron Rey^ 
ndds ; and Mr. Serjeant Parker made one of the Barons of 
the Exchequer in the room of Baron Forte/cue, who was 
appjinted a judge of the coaunon pleas. 
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414. 

Clover feed is 
a (jnall tithe. 



milis V. Pain &f Underbill. 

THE court t decreed, that the feed of the fecond ciMng 
of clover was a fmall tithe : the Lord Chief Baron Com-- 
jnsy Baron Carter and Baron T/iomffon were of this opinion ; hvt 
Baron Parker thought it a great tithe, as it partook of the nature 
of the ftallc fix)m whence it was taken 5 (and this^ opimon, I 
ihink thebeft) and in fupport thereof was tited the cafe bf Fm- 
fret Ficar of Luton v. Launder W al\ July 8, 1680, tithes of 
clover grafs threihed, and made into horfe bread, and hogs fed 
with the feed, yet adjudged to be hay, and tithable to the vicar, 
who was endowed of hay, and not to the impropriator, as i 
new and different tithe from hay ; but notwithftanding the au- 
thority of this cafe and the reafon of the thing, judgment wai 
given as above. 1 



^ P. 34S 
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J739- 



4*5. The Corporation of Bury "^^ Evans. July 2, 1739. 



Prcfcriptxon in 
non decimando 
cannot be, 
even againft a 
lay impropria- 
tor. 



THIS day the long controverted queftion feemed to be fet- 
tled, <uiz. That there can be no prefcription in mnded- 
tnandoy even againft a lay impropriator, and that the prefumpti- 
on that arifes from a conftant non-payment, would not be fuffi- 
cient, unlefs the defendant could ihew, either^; that the lamis 
were parcel of one of the greater abbies, or that fome of the 
impropriators had releafed the tithes. 

t U has alfo been decreed, iince this cafe, that the feed of clover is» 
fmall tithe. 



J)E 



DeTerm. S. Michaelis^ 1739* 

* D E * P- 346 

Term. S. Michaelis, 
17J9- 



Jones V. Meredith J Watkins ^ Ux* and Roberts. 416: 
Nov. 10, 1739* 

TriE plaintifF preferred his bill upon the ftat. 11° £sf 12^ Mortgage by : 
JV. ^.cap.4. fuggefting that the defendants were papifts, popilh heir maj 
educated in, and profcffing the popifh religion, and that they ^^ redeemed hj 
(after the death of their fether) had made a mortgage of the tJl^t"^^^ 
eftate to the defendant Roberts, and that he, (the plaintifF) as 
next proteflant kin, had a right to redeem this mortgage, and 
to be let into the perception of the rents and profits, puifuant to ' 
the ftatute 'till conformity of the heir. 

The defendants MereJit As dtmuntd to fo much of the bill 
as prayed relief and a redemption of the mortgage, for that the 
plaintiflF had not made any cafe by his bill proper for relfef j 
and as to the difcovery, pleaded that they were not obliged to 
difcover any matters that might fubjedt them to a penalty. 

* Watkins faf Ux* added this to their demurrer, that Watkins * P. 347 
the hulband was, and ftill b a Proteftant. 

Now this day Lord Chief Baron Comyns gave the opinion of 
the whole court, *viz, of himfelf. Carter and Parker Barons 
(Baron Thompfon being lately dead) that the pleas ought to be 
allowed, but the demurrers to be over-ruled ; for though it was 
objected that no body could come to redeem a mortgage, bu( 
cither the mortgagor, the heir, an afTignee, or a fubfequent in- 
cumbrancer, and the plaintiff was neither of them ; yet the 
Lord Chief Baron faid, that a Pernor of the profits had that 
right, and fo had a tenant ^by Elegit ^ Statute Merchant^ or Sta^ 
pUy or Tenant by the Curtefy or in Do'wer j he was in doubt as 
to the demurrer of Watkins (the proteftant hulband) but as upon 
the hearing the plaintiff might be intitled to fo^ie things (quetre 
what ?) as to him, that demurrer was^lfb over-ruled. 

Ntivemher i-^y '739> ^^^^ day Mr. Baron Wright came up in 
the room of Baron Thompfon. 

Jpril 1740, Mr. Baron Parker appointed one of the judges 
of the common pleas, and Mr. Baron Reynolds^ aa Irijh 
Judge, appointed a Baron of the Exchequer here. 

Ilovember 1 740, Sir. Thomas Mney Appointed a Baron of the 
Exchequer. 



De Term. Pafcha^ i74i» 
• P- 348 * D E 

Term. Pafchae. 

174^. 
417- 

Pec-farm renu, ^T^ HIS day, j1(rtl the 29th, 1741, upon the complaint of 
i^^X^a^"'^' ^''^''^' 6f tf/' V. Myddlfton Arm' Receiver of the Fee- farm 

ing c amc. j^^n^j gf^ Denb'igh/h'ire and- the court declared that 

the receiver could not take more than four pence for one acquit- 
tance (though for feveral years) if demanded by the perfoa pa/- 
ing th^ rent ; and if fuch perfon brought an acquittance read/ 
written, he was obligjed to f>gn.it without any fee, purfuaot to 
. the ftat. 33'* H£n. h, cap. and if the party tenders his rent, 
but refiifes to pay for the acquittance, the receiver cannot di- 
ftrain for the rent and acquittance ; and in this cafe an attach- 
loent was granted, but refpited on terms. 
Levari lies not NotOy the fame day, in a caufe between Lupton Gf oF and 
for a fcc-fann Barker Ckrk^ Redor of North Bvrtan in the CouHij of Tork, I 
^^"^* think the couit feemed to be of opinion, that a Cevari ought 

not to iifue for a fee-farm rent (though ther^ was one precedent 
for it in 36° Car, a. produced) bu£ that the proper remedy 
was by diilrefs. 
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but not of afterpafture, unlefs by 
cuftom^ i^ 

Agijiment, 
Tithe herbage or agiftment, i 

The agiftor, ;4nd not the occupier cf 
lands, ought to pay the tithes for 
depafturlng unprofitable cattle, 3 
Tith^ herbage for (heep ihorn out of 
the parifh (hail not be paid becaufe 
they are ammalia fruSuofu^ 3 1 3 

Agreement and ContraS: 
Agreement to affign a leafe, whether 
it Ihall be carried into execution a- 
gainft an executrix, 5^ 

tquity will not fupply a defefl: in a 
written agreement intended to be 
inferted in it, <J^ 

See 
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St^e title evidence and poof. 

Parol acjrecinent lor the fame of co- 
pyhold laQcis carried iuio cxccuti- 
onr 94 

BilJ for a fpecific performance of ar- 
ticles for the purcliafc of lands not 
decreed to be carried into e::ecii- 
lion, becaufe the lien or remedy 
was not mutual, iii 

If ail agreement or contiafl for S. S. 
Stock be executed, the court 
will not break into it ; if it be ex- 
ecutory, the plaintiff muft feek 
{lis remedy at Jaw. i ^^ 

See i'uU depofit. 

jlmhajfador. 

See title coRSf 272 

Amendment* 

In what cafe an eilreat is amendabJc 

or not» 24 

An Information of felfure amended, 

49 
A new writ of appraifement iiTucd, 49 
Q'he indenture of appraifement was da- 
red before the writ of appraifement, 
Vrhich was before the appraifers 
had any authority ; but the court 
feemed to think \t amendable, 

5S, 59 

ITie tejle of an ertcnt amended, 83 

Sei title exceptions. 

Aufvver permitted to be amended be- 
fore i/Tue joined^ 1 86 

Scire fact as upon a recognifance a- 
gainft the bail, ref^fed to be a- 
mended, zi'^ 

^he court wilf not give leave to a 
mend or add an exception, 246 

Anfwer amended after iifue joiiied, 

248 

The return of a commiHion to afcer- 
tain the lands of a manor ordered 
to be amended by the commidion- 
ers, 251 

Information on the a<5l of i^avlgaiion 

' amended, 252 

A fj>eciriJ verdi(5l on an information 
YSMS amended by the xninits after 
one argumenry z^,-^ 



Anfwer amended by the draugh^ 

295 

Anfwer permitted to be amended, 
where it was for the plaintiff's be- 
nefit, and the defendant was nine- 
ty years old. 323 

Return 10 an inquifition on an ex- 
tent, if it be amendable, 323 

Information of ieifure fo amended, 
iis to make a new offence, 334 

See title coils, 335 

S e title midTiV, ^^^ 

Ancient Demefne, 
See Pleas and pleadings, 132 

Anfivers, Pleas ^nd Demurters . 

See injun6lion 1 1 

Se! title bill. 

Upon a bill to redeem it appeared 
the deLMidant had been in poffefii- 
on thirty-.lour years, demurrer to 
the bill held good, and the plain- 
tiff was not allowed to ledeem, 54. 

TJie ftatute of limitations was plead- 
ed to a bill of difcovery, but over- 
ruled, 60 

Although a modus be pleaded, yet 
quantities and values of the tithes 
muft be fet forth by way of anfwer, 

60 

Plea to a bill for a didribation, that 
it ought not to be made within the 
year after the defendant's death, 
over-ruled, 64 

Demurrer to a bill containing diftind: 
matters and parties allowed ; com- 
bination muft be denied, 69 

A plea to the difcovery and relief in 
a bill, when the bill prayed onlj^ a 
difcovery, was over-ruled, 70 

Where time is given, or there is a 
commiflion to anfwer, the defend- 
ant cannot demur, or plead and 
anfwer, «x 

Although an anfwer be put In to the 
original bill, you may demur to 
the amended bill, 120 

Whether a further anfwer be requi- 
red 
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red before the plaintiff put in ex- 
ceptions, after a demurrer over 
ruled, 123 

If a bill be filed, but no procefs ta 
ken out upon it, and a crofs bill 
be .filed, ^he plaintiff in the origi- 
nal bill cannot compel the defend- 
ant to anfwer his bill firft, 1 24 

Demurrer to a bill, for that the 
plaintiffs had no title to tithes; but 
the bill was difmiffed for want of 
parties, though the demurrer did 
not ihcw thai exprefsly for caufe, 

141 

The anfwer of a feme covert without 
her hufband or guardian permitted 
to be filed of neceffity, 167 

See titU Baron and feme. 

See title exceptions. 

Anfwer may, be amended before if- 
fue joined, 1 86 

Demurrer to an information to dif- 
cover wafte allowed, becaufe for- 
feitures not waived, 1 92 

Anfwer of two arbitrators defendants 
read agalnft a third defendant, 
party to the award, 196 

See title cofts, 203 

Plea of nonrefidence to a bill for 
tithes brought by the le^ce of a 
redlory, » 210 

Plea of a decree in chancery to ef- 
tablifli modus's to bill for tithes, 
allowed, 211 

The ftatute of limitations is not 
pleadable to a bill for tithes, 213 

The lame ftatute pleaded by one 
partner againft anotncr, 2 1 7 

Anfwer amended after ilfue joined, 248 

Anfwer mull be figned by the de- 
fendant, or for that defe<fl an in- 
jun(ftion may be continued, 251 

Defendant in contempt has leave to 
plead, anfwer and demur, 251 

After a bill is taken pro confejfo the 
Defendant is not permitted to an- 
fwer, 299 

Demurrer may be to a bill of inter- 



pleader, if an affidavit be not an- 
nexed to it, 303 

The Attorney General has leave to 
withdraw his general anfwer, and 
to put in another, infifting on the 
particular right of the crown, 303 

See bill, 33 c 

appearance. 
See title privilege, 1 13 

J^pprnifement, 
See title writs, 21, 27, 49, 185, 89 

Arbitration. 
See title award. 



Jrrejl of Judgment. 
See title judgment, 

Articles, 
See title baron and feme, 
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JJart, 

Bill for tithes iifuing de njfartatis vtith- 
in the fore II of Dean de novo ajfar^ 
tatis £9* ajfartand.i^ 128 

The conftru«5lion of the words de no^ 
qjo njfartatis i^ affartitn^is, 312 

AJfets. ■ 

What flial! be deemed legal or equi- 
table affels, 339 

A note for money given to the wife 
in the huftaad's life-time, whether 
it is the hufband's affets. 18 

jfjjtjlance^ writ of ^ 
S,^e title vf Tits, 168 

jlitachmeni and Contempt, 
If a perfon dift rained for a duty t«5 
the crown replevies, an attach- 
ment (hall go againll him. 14 
Goods (hall be defcribcd and fpecificd 
fo certainly in a v^rit of appraifc- ■ 
ment, that the defendant may- 
know when to make his cl^im,"or 
an attachment (hall go againft the 
officer, 89 
S:::; title procefs b'V. 

Attachment 
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iill to have the benefit and enjoy- 1 Church Rate. 

meat of a wHtcr-couife difcilTed, '. Sec tUle light*houfe. Page %i 

as being proper at law. Page 264! churchand Churchwarden. 

Bill for wharfage and keyage, whc I prohibition. 229, 247, ^89 

ther proper at law, 170 ^ » :/».t/' 7 

Bill for tithes will not lie fof a per- 1 Claim. 

petual curate, for he has no title. The defendant claiming propef-ty in 



and is removeable at pleafure. 



Bill for difcovery and relief, fuggelt- 
ing that the defendant broke into 
inteftate's room, and took away 
ninety broad pieces, ^c, difmifTed, 
the eqiHty beiag denied^ z^j 

Bill for tithes difmided for want of 
parties, 291 

Bill difmifled for want of making the 
commiflioners of exclfe parlies, 29^ 

After a bill is taken pro confrjfo^ the 
defendant is not permitted to an 
fwer, 299 

Bill of interpleader muft have an 
affiidavit annexed to it, or it is de- 
murrable to, 303 

Bill for an accoiiiit of toll and relief 
demurred to, and the ddnaurrer al- 
lowed, 331 

BUI of Exchavgt. 

See note promiffory, 243 

Bonds and Obligations. 

A bond taken in the name of the 
crown by the cafhier of the excife 
h good, 58 

See tiit/e devlfe. 

Security bond for a deputy poftmaf- 
ter for three years fhall extenpd fur- 
ther, 275 

See title extent, 34 

CaUk. 

CATTLE for the plough and 
pale, or killed for the ufe of a 
man's own family, (liall pay no 
tithes, 3 

See title tithes, ly 90,314 

Certtunty, 
S.e informaiicn/ 254 



bullion feized in a Ihip to the a- 
mount of 10,000/. not obliged to 
fwear to it, 21 

Comiination^ 
See title anfwers, ^e. 69 

Commi/Jion and CommtJJicneTu 

CommiGion to examine witnefTes a- 
broad, in order to make ufe of 
their depofitions at the trial, 13 

Commiflioners of rebellion, when 
they are to take fecurity, 50 

IfTucs fet by commiflioners of fewers 
difcharged upon motion, 61 

Bill for an injun6lion to ftay pro- 
t^tdxti^z at law in the King's 
Bench, the court rcfufed to grant 
a connniflion to examine witneiTts 
at Barhfidoes, 120 

See title depofitions 

CommifTion to find debts, in what 
cafe it (hall iflue, jrS 

Commiffion to fet forth lands, in 
what cafes it (kali or (hall not be 
granted^ 312 

Commiffieners of Excife. 

Shall be held ftriaiy to the letter of 

. ftat. 6 Geo. which gives them ju- 

lifdidtion to condemn forfeited 

goods, 10^ 

See tkle bill, 291 

Comm'i/Jtoners of forf fried Eflates, 

In what manner the court of exche- 
quer proceeds upon the certificate 
of the commiflioners of forfeited 
eflates,. 14 



Common* 



Ue exemption, 



»3« 
Compofition 
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Compofttion for Tithes. . 

jBy parol, can. only be good for one 
year only, Pa^e 2 

Cannot be deterrtiined as to part and 
continued as to the reft, i 5 

A re<5tor compounds with a pariilii- 
onei* for tithes at fo much />er an^ 
tiuwiy payable at Michaelmas and 
dies before iTf/VW/wrtj, J94 

Compofttion of Finn 

Compofition after licence obtained, 

and then it was moved to hAve the 

fine rated, but oppofed by the 

bidder, ioo 

Condemnation in Court, 
.Si?<? ////? evidence and proof, 5a, 191 

Condition i 
Ses title pro V ifo, or 114 

Cotifultdtion, 
5^r prohibition, I45, ^c. 

Contempt, 

See title anfwers, l5fc^ t^i 

See title attachment. 

Conlrad, 
See title agreement, 

Corporatiiin, 
See evidence and proof, 290 

Cojis. See title Rtcogni*x,ande. 

At what time a tender of tithes faves 
the defendant colls or not, 28 

Colls for the defendant m the ex- 
chequer deducted out of a judg- 
ment, at the plaintiff's fuit againft 
him in the 6^. B, 29 

A decree ti'tfi made abfojute at the day 
by the defendant's default, if he 
petitions for a rehearing, he muft 
pay 10/. cofts, 30 

The plaintiff accepting a third an- 
fwer before he receives cotU for 
the fecond aofwer, docs not waive 
them, 34 

Where a foreigner plaintiff is to give 
fecurity for cofts, a depofit in mo-^ 



ne^ will not be permitted to M 
made inftead thereof. Page 35, 18^ 

An executrix (hall not pay cofts, al- 
though a greater fum is piid into 
court than Ihc had a verdift for at 
the trial, 44 

Upon a bill of revivor for the duty 
as well as the cofts, an execiitof 
defendant fiiall pay cofts; altter 
when the revivor is only for the 
cofts to be afcertaincd, 4 J, i6fi 

A plaintiff adminiftrato'r pays cbftl 
in equity, 6^ 

Cofts for not moving^ a<^co^ding to 
notice, , , ,86 

Cofts allotved by tJie ft?it. 6 Geoi 
where there is a verdict on an in* 
formation for the defendant 90 

Upon a bill for h difcdvery o^Iy thi 
plaintiff fhall pay 'cpfts of difmiffing 
his bill, although he has a difco* 
very by the anfwer/ and the dc* 
fendant ivas the occafion of th4 
bill by his falfe plea at law, 1 24. 

Two defendants arc fucd for tithes, 
one makes default, the court made 
a decree againft the 6thdr Svith tho 
whole coftsj, i 3^ 

See Pa^e 141. 

Cofts in what mslnner taxed when the 
anfwer is reported fcandalous, I64 

Where no more cofts thaa damages 
in trefpafs, 167. 

Two infufficient anfwers to the ori- 
ginal, and orne infufficient aiifwer 
to the anfvVer to the amended bill, 
defendant ordered to pay 9 /. cofts, 

205' 

Whether more cofts than damages ia 
trefpafs, 207,8 

Cofts- not given in the exchequer af- 
ter an appeal to the Houfeof Lord^, 

Whether one proteded by an envoy 
ftiall give fecurity for cofts, 2^% 

Bill by an infant by his prctcbein amy \% 
difmifled for want of profecution,' 
if cither 6f them' die before the 
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coils xre taxed, iht colls are loft. 
Page 332 

One 4efendant, who was never ferv- 
cd with procefs, appearsr and an- 
fwer^-y is allowed his cods on a- 
xnending the bifl by ftriking out his 
n^me, 335 

BiU for thirteen forts of tithes, and 
the plaintiff proves hut one fpecies 
due, and does not abridge in hi 
repjicatton» yet the comt decreed 
bim cofls generally, 335 

Covenant, 
&r kik prqvKb. 

Council of Latcran. 
^et tUh evidence and proof, 122 

CredUort, 
Sy jadgmont and dejcree, 48 

Curate, 
See thie tiihts. 373 

C^flom of' London. See title Divorce. 

A freeman of the city devifes no 
more than his teftamentary part, 
the children (hall have their lega- 
cies and (hares of his cudomary 
part aifo, 195 

Cuftom and Prefcrlption, 

An iffue was direfted to try a cuftom 
laid in the bill, or whether there 
was any, and what cuftom, altho' 

'. plaintiff made no proof thereof, 43 

Tithes of hpufes in Saint Saviour' j 
S.wtjj'wark decreed, though they 
su-e neither laid to be by cuftom 
or prcfcription, 102 

Sill to eftablifti a cuftom for the 
owners and occupiers of lands to 
keep a bull and boar, the owner 
,of the inheritance muft be a party, 

181 

Cuftomary manner of tithing alledg- 
ed in general, the defendant can- 
not be let in to prove a particular 
manner of tithing, x 86 

Eajler offerings demanded by cuftom, 
yet; decreed, due a5 of common 
rij;ht, 198 



Cuftom laid in a liill for tithes, that 
the occupiers are to give notice of 
fetling out tithes, or that there is 
fome fuch cuftom, is uncertain and 
bad. Page 333 

Cuftome or Duties, 
Meal of wheat imported fha!l not pajr 
duties as wheac, /^riheitat. of til- 
lage 22 Car^ 281 

Damages, 
o££ /i//f cofts, 167, 207, 208 

Day. 
Day laid in an information, where 
'not material, 224 

See title pleas and pleading, 113 

Debt^ of jl3ion, 
A^ion of debt grounded upon the 
itat. 6 Geo. accrues upon demand 
and refufal, the very era<5t fnm 
certified to be due muft be demand- 
ed, 166 
Sae title money brought into court, 

124 

Debts. 

t)ebts arc bound from the tej^e of the 
inquifitron, 200, 26^ 

See title coinmiSion and commiffion- 
crs, 

See title extent, 34, 42, Z2i, 225, 
2^S» 293, 300, 337 

Decree, ^ 

A decree is never ni/i, when the caufe 
comes on after the equity refervcd, 

40 

A decree creditor and a judgment 
creditor lo be paid equally by an 
executori 48 

See title evidence and proof, 1 10, 284 

Whether a decree (hall be abfolute, 
or only nifiy where the bill is taken 
fro confeffo after an appearance, 219 

Deed, See title Bill, 
A deed poll executed in fecrct, by 

the 
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the fon to the father, on the fame 
morning he e^tecutcd his marriage 
fettlemeat, fet afide upon this cir- 
cumftance of fc^^rcfy only, 

Page ^^6 
Deed vohmtary. See th/e hiW, z^i 
-Sf^ //V/f evidence and proof, 265 

Delivery. 

See title writfij 21, 27, 30, 74, 106 

Demand, See title deBt^ ad'ton of. 

Demurrer, 

See title anfwers, pleas and demurrers, 

54, 74, 120, laj, 141, 251 

Depofit, 

Upon a contradt for (lock the party 
can recover no more than jthe de- 
poHt, 1^32 

Sec title coAs, 35 

Depofithns. 

In whai: cafe the court ^-efufcd to 
make an order for publication of 
old depofitions* , 50 

Depofitions in a former caufe between 
the fame parties, and for the fame 
matter not allowed to be read, 
where the iffue was no^ joined in 
the former caufe, 91 

Depofitions fuppreHed becaufe taken 
before the plaintifPs folic itof, who 
was a commiflioner^ 2B9 

<S^^ ////<? evidence, 321 

Deifenerunt, 

See title information, 229 

See title {QiCarc^ 59 

Dev^/e. 

Devife to truftees to fell lands, i^nd- 
the money arifmg to go to his 
daughter and her ilTue, and if (he 
die without iflue, then to two other 
daughters, a fale decreed, iz 

Devife of ftock in trade, what it ex- 
tends to. zS 

Devife of a legacy to a fon not to be 
paid 'till he is of age no dedu^ionl 



allowed to his mother for mala* 
tenance, i^c. fi^^ 13$ 

Devife of a bond to a wife to her fole 
and fepArate nfe^ it is her propertjr 
in equity, as much as if it had becft 
vefted in truftees, 187 

%se title t^hom of London.. 

Devife of a Jeafehold in tail with re- 
maitiders over, the whole iaitfrril 

. vefts ill the firft deyifec, 301 

Devife to truftees of a freehold to bt 
Joldiot pay mtiit of debts, yet the , 
perfonal eftate (hall be firft applied^ 

Sei title ttv^n,^ 

Diem clauft extre^um* 
See title txtcnt^ * ^^9 

Di/co'oe^y. 

SeetiilehilU I«, 29> 4^> 9if ^^1 

See title Cofts, U4 

^ce title mortgage, ^^9^ 

Diflrefs, and Dijlrefs for Rent. 

If a diftrefs be for any duty tb the- 
crown, the party diftraincd cannot 
replevy, }4r 

See title cxtetit, 4*> 43»- *^9 

DiJIrihution, 
When to be/i^r capit0^ and-w£en/«- 

ftirpei:, ' ' ■ 1 57 

See title anfwers, (sfc 64 

Error to the Houfe of Lof ds, whea 

to be tranfcribed, ^d 

If a prorogation ht 2l fuperfedeas to a 

writ of error in the Houfc of Lords^ 

EJlaies real and Perfoned. 
Which Ihall be firft applied to pay 
debts, ^c. Zoz 

See title txtcxxtor, £sfr. 260 

See iitleX^gixcj. Page ^Zf 90, IJ/; 



A^ judgment It law is flo cftoppel^ in 
equity, for there is ilo fhch thing 
as an eftoppel in a court of equity* 

ti 
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^ EJlreat. 
la what cafe it is amendable or not, 
'■ ' PagezAt 

Evithiee and Proofs 

See title proh'Mt. 

^roof of admifJjon, indication and 

' indu^flioa is xioc required in equity, 

25 

See iitlt mtntSk^ 40, ^c. 

Hfe title c!iilom and prcfcription, 45 

An impropriator's priedcceirf>r's book 
admitted as evidence of a mortu- 
ary due. .46 

!Whecher a book of a Jord of a ma- 
nor is evidence of quit rents, 46 

A bailiff's book of accounts o\' renis 
being paid aiid allowed, is evidence 
bf the rents 46 

Information, verdiA for the defend- 

' ant; in an adion againft the 
informer he (hall be permitted to 
give in evidence that there was a 
probable caufe for making the fei- 
furc, 49 

Whether a condemnation in court 
may be given in evidence wiihout 
pleading fpecially, 52 

Upon ah averment tha<: the ['Iwintifl 

' was ready to transfer flock iiccorJ- 
ing to liis contrarf, proof that a 
nolhef perfon was ready to tranf- 
fer is not fufficienl, 7° 

^^f ////^ dcpofitions, 91 

A decreeread in evidence, where tht 
leflee, and not the impropriator, 
was. party, ?oo 

The method of proving whether lands 
were purchased before or fipce the 
council of Later an in 1179, 122 

The cdurt'wili prefome timber to he 

' above 20 years growth, niilefs the 

contrary be proved, 12$ 

Updn an information for importing 
tea, IS^c, from OJkmly contrary to 
the a£l: t)f navigation, the mafter 
of the ihip not allowed to be a wir- 
nefs, 140 

the books of former rectors ordered 
to be produced upon the trial of 



ati i/Tae direifled, whether any va- 
riation had been, as to fntfis paid 
for tithes of houles in Jjmdoiiy 

Pdge 143 

Evidence admitted in equity, that 
might have been offered before at 
Jaw, and parol proof to explain the 
intent of a promiflbry note, 175 

Entries by the Lord's Steward admit- 
ted t:o prove a modus of the vicar 
in difcharge againft the parfnn, 

180 

Copy of an agreement between the 
abbot of ^iarrer and the monks of 
lyra read In evidence, the original 
being in the Bodleian library 191 

^ef titk cuflom and prefcripiion, 186 

Evidence by parol admitted of con- 
demnation of wines, where the 
defendant was not the firft pyrcha- 
fer after, 191 

The anfwer of two arbitrators de- 
fendants read againft a x\(\v& Je- 
fcndani party to the award, 196 

Upon an information for importing 
•|>ri<ndy in Unfizeable ca(ks, the 
mafter of the^ (hip was not al- 
lowed to be a witnefs, 205 

Whether a conftant non-payment of 
tithes is evidence of an tkemption 
againft' a lay impropriator, 209 

What proof pouching run j^oods is 
required" to be ^iven iqat they 
came to the defendant'ji h:inds, 223 

Whether notice in* the mailer of a 
Ihip is necefTary to be proved npon 
an inrnrmation for importing goods 
f^'om Rote f dam ^ not being the rLicc 
of their growth, 230 

See title extent, ' 233 

The plaintiff is not obli.eed, npon 
motion before trial, to produce a 
note of hand, it being his evidence 
and the ground of his a(5tion» 343 

A certificate of a receiver's recogui- 

' fance to account in this court, is 

good evidence \vi the cafe of a bill 

brought ia the chancery ia Ireland^ 

om 
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on tiie foot of fuch rccognifancc, 
Page 249 

JEyidepcc upon the general iffue that 
the place ivhere is an highway, 

259 

Information in debt for the duties 
of goods imported in May 1727, 
the pl.iintifF may give evidence of 
feveral importations at feveral 
rimes. 262 

See tit If vno'his, 267 

Motion to in(pe<El books of the de 
fendant's manor denied; 269 

In what cafe a defendant infifling up- 
on an exemption muft take out 
that proof firft, 284 

A decree refufed, becanfe not proved 
to be touching the fame lands or 
title, 2;84 

Minifters accounts in 34 £ff 35 ffen, 8. 
permitted to be read, 284 

A deed 40 years old (but not lefs) 
proves itfelf. 285 

A verdidt refufed to be read, becanfe 
not proved to be touching the 
tithes of the fame lands, 2 85 

A corporation, as truftees of a cha- 
rity, are not obliged to produce 
their books relating thereto, 290 

Upon a motion to read a decree and 
depofitions in a former caufe, fav 
ing juft exceptions, the court were 
divided, yet they muft be read, 
there being no juft exception, 293 

What proof is fufficient fpr a lay 
impropriator in a bill for tithe?, 

Where a general ciremption is in 
fifted on, a partial one cannot be 
admitted in proof, 296 

If a caufe (lands over to add a ma 
terial defendant, the deppfitions 
taken before cannot be read againft 
him, 310 

A will of lands not to be proved as 
an exhibit, , 310 

Depofitions in the original caufe not 
permitted to be read in the crofs 
caufe, becanfe the point in ilFue 'vEjf 



the crofs caufe was not in iffue ix^ 
the original caufe. Page 3^1 

Though a modus is not proved ex- 
adtly as laid in the bill, yet an if- 
fue is dircfted to try it, 34^ 

Exceptions* 

Where exceptions filed only to con- 
tinue an injun<5tion are over-ruled, 
theinjunQion is diflblved of courfe 
without motion, 30 

Exceptions arc over-ruled when th« 
cport are equp-lly divided, 47 ^ 

Exceptions to the mafter's report, 
none pan be gotie into that were 
Dot objedled to before the mafter, 

. 93 

Exception allowed for not fetting 

forth qt^antities and values of tithes 
particularly, 108 

j^ee title notice, 1 16 

Upon exceptions allowed, the plain- 
liflf had an order to amend his bill 
without cofjs, the defendant, with- 
out waiting for the amendment, 
put in a fecond anfwer, the plain- 
tiflF may turn the whole amend- 
ment into exceptions, 168 

If exceptions are allowed, the plain- 

. tiiF h^s a rigl^t to amend his bill 
of courfQ without cofts, 169 

The court >vill not give leave to 
add or amend an exception, 246 

Exceptions cannot be taken to an 

infant's anfwer, becaufe he is noC 

concluded by it, but may amend 

jt when fee comes of age, 33S 

Exchequer^ 

Officers of the revenue ought to be 
fued in the exchequer for wbatv 
they do in the execution of tl^eJr 
office, 34^ 

And the coiirt will remove an a^ion 
in the common pleas againft ao, 
officer for the feifure of a (hip, al- 
though no information for the 
fhip be yet filed here, ^± 

When the court is equally divided, 
exceptions are over-ruled, 47 

See 
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See title infant. Page 52 

How far this court cxercifes vifitaio- 
rial power, 215, 216 

Whether this court has iuril'difkinn 
of the revenues in Scctlund^ 280 

On a motion to read a decree and 
depofitions in a former caufe, fav- 
ing juft exceptions, the court are 
divided, ytt they flmll be read, 
there being no juft exceptions, 293 

The court refufed to remote an s^ftl- 
on againft an officer for fcifmg a 
foreign cable, bccaufe' it appeared 
he had feifed another which was 
not foreign, 306 

AfHon of trover againft an officer re- 

- moved from the common pleas, 

thoup;h the plaintiff had put into 

his declaration goods that were 

not feifed by the officer, 309 

Execution, 

See title writs, 271 

See title extent throughouS. 

Executor and yfdmlnijlrator. 

There can be no decrfee againft an 

executor de fdn tort^ without fet- 

tingup anadminiftrator, 36 

See title coii^ and j^^, 45, 6^y 160 

Creditors by judgment a^ law, and 

creditors by decree in equity fball 

be paid equally by an executor 

without any preference, 48 

Whether an agreement by a tcftator 

toaffign a leafe ihall be carried in 

to execution againft his executor, 

55 
In what cafe the refiduum fl>all go to 
the neif t of kin, and not to the ex- 
ecutor, 1 1 2 
Re^l eftace charged with debts, i^c. 
' yet the. perfonal refjdue ({eemingly 
given to the executrix) (hall be 
applied in ^afe of t\\& real eftate, 

260 

Exempilon . 

Kx^xnption from tithes, how to be 

liiid, %6 

Exemption of land from tithes, as be- 



longing to one of the greater mo- 
naUcrics, how to be laid, and in- 
fifted upon in the defendants an- 
fwer, Pa^e 37, 5^ 

Exemption from tithes, wiieie i: is 
good, ^^ 

Exemption of lands from tithes as 
being parcel of a monaftery of the 
Ctfiertian order, 122 

Exemption from tithes extends to 
con^mon appurtenant, as wel as 
to the eftatc to which it belongs. 

Wood ground gmbbed up is not 
barren ground wttbjn the ftatute 
Ed, 6. fo not exemf^ from tithes 
for feven years, 159 

Whether a conftant non-payment of 
tithes is evidence of ah exemption 
againft a lay impropriator, io^ 

Exemption from tithes, as being par-=. 
eel of the poffcilions of the priors 
of Saint John of Jerujfalem^ 214 

Wjicre a general exemption is infifted 
on, a partial one as to one fpecies 
of tithes cannot be adoiitted, 296 

Extent. 

An extent comes to the flicrifPs hands 
before the return of a ^eri facias, 
and before the goods levied there- 
upon were fold, S 

An immediate extent, in what cale 
to be iffued, 24 

An extent. anda commiffion of bank- 
ruptcy iflue the fame day, the ex- 
tent (hall have the preference, 33 

Whether an exttnt does not reach 
bonds not forfeited, 34 

An extent binds from the te/Ie^ 39 

Upon an extent in aid, debts with- 
out fpecialty cannot be found 
without motion in court, 42 

An extent comes after a diftrefs for 
rent, but before a fale of the goods, 

42. 43 
Upon an exti^nr long dcrmarit no 

procc& fhailifiiie without motion 

in 
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m court, Pa^e 42 

The tf/le of an extent amented,* 83 
A new exteat and inquifuion order- 
ed to be ingroiTed from the minits 
t;tken by the fheriff, and figned by 
x\kc jury, the original extent, ^c. 
being Joft, 38 

See fide outlawry, 105 

Wherever an extent may iflu« againU 
a man in his lifetime, a dtim ciau 
fit^ tjfc. may iflue againft his eftate 
after his death, ' * 119 

In what cafe an immediate extent 
fhall iflue, 127 

An immediate extent in aid for the 
under treafurer of the board of 
ordinance', 134 

An extent cannot be antidated, 1 64 

Statutes of bankrupt do not bind the 
crown, neither in the caf? of an 
extent, or extent in aid, 202 

Extent in aid fet afide, the crown 
debt being paid, 2:51 

Extent in aid of a debtor to the crown 
Jhnll not ilFue, but for a debt ori- 
ginally due. to him, 225 

Upon taking an inquifition upon an 
extent, a llranger has a right to 
prove his property in goods, 233 

Debts are not bound by the tefi/ of 
an extent, but from the caption 
of ^he inquifition, 265 

Extent, and then the landlord dii- 
trains for rent ; guere^ whether he. 
fliall have the benefit of the ft at 
8 /frina\ ', 269 

Extent to find debts, a great number 
offmalJ debts are found, a recei- 
ver is therefore appointed to. fave 
the expence of a great number of 
fxtents, 293 

Extent in aid, in what cafe it (hall 
not go agiiinft a merchant indebt- 
ed to a fab-colleftor cf the cuf- 
toms, 300 

Extent againft a poflmafter who is a 
bankrupt dlfcharged upon the af- 
fignees paying the crown's debt, 

33V 



^ee title pleas and pleaditig, 

> Fagt 33T, 332 

ExtlngutfbmenU See Merger, 



Fad or, 
OEE iUlt information 



224 



Fee-farm FUnts. 

If a receipt for rent be brought ready- 
drawn to the receiver, and this 
rent tendered, he is obliged to fign 
it grails^ 348 

See title bii), ^.37 

Fine to the King, 

Upon an indi<flment for an aflaulr, 
fatisfa<5tion on record acknowledg- 
ed by. the Attorney General, 40 

Fines when and in what manner to 
be rated, ' 116 

SeetitU bidder. 100 

Fines pro Jicentia concordandi, or f oft 
fines. 

In the dutchy of LancaJleTi who (hal! 
have the poll fines, ^3^ 

Forfeiture^ 
See tide divorce, 1 6 

Forgery. 

See note t t^y 

Garden Ground* 

ALL the garden ground in Eng* 
land (hall pay tithes for differ- 
ent crops. 10 

Hioliiviy, 
OEE title evidence and proof. 



^59 



Jlovjes. 
Saddle horfcs (hall pay no tithes, 3 

Houfe, 
See title cudom and prefcriptioa, 102 

Importation, 

IT fliali be deemed an imp<Nrtation, 
when a fhip is within the limits of 
the port, 79 

ImpropriatUm 
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Impropriation and Impropriator, ] 

Whether there is any difference be- 
tween a lay impropriator and a 
fpiritual parfon, a& to fetting out 
lit'e to tithes, Page 129 

S''e title bill, 70 

Ste tUle evidence and proof, 46, 1 10, 

2Q9> 296 
InduQion* Sec admljlficm^ &c. 
Infar.t, 

The method in the court of cxche- 
qurr, where an infant is to aOignl 
piirfuant to the flat 7 yfn/i^r, 52- 

An infant is not concluded by his 
anfwcr, but may amend it when 
he comes of age ; and therefore 
exceptions cannot be taken to an 
infant's anfwcr, 338 

See title legacy, 24« 

Information and Informer* 

T^o informations exhibited the fame 
day> being for the fame matter, 
arc fet afide. 9 

laformalion of feifure, the (leps 
therein, and what' delay fball be 
a ground for a writ of delivery^ 

.30 

Ipihrmation for importing U^aijcjies, 
the duty being unpaid, "now to be 
laid, 42 

Information for importing brandies, 
in unfizable cafks, 44 

Information amended, 49 

The informer dies pending tie in- 
formation, S^ 

Several feifares by feveral perfona, 
not in all amonntinc: to 100/. may 
be put intQ one information, 63 

A fccond inforniation granted upon 
one and the fame feifure, 72 

Information for importing brandy in 
a collier, upon the llat. 5 Geo. how 
to be laid, " \ [ 7S» n9 

Verdict upon an information for the 
defendanr, he HijlW have cofts by 
the llat. 6 Gto. ^ 99 

Pleading double to an information 
of debt, 96 

Two inforniations upon one fc'fure 
of tea, ' 9^ 



See title evidence and proof. Page 140, 
303, 230, 262 

Information upon 9 new iiatute mult 
fet forth every thing requifite to 
bring the offence within that law, 

177 

5f/» ////(f anlwers, ^c, 192 

Wheilier an information ought not 
to be entered into the informatiou 
book as weil as filed, before a ca- 
pias ought to iiTue upon it, 209 

Information for importing cocoa nuts 
from Holland, what is deemed a 
fraudulent manufa<5luring, 212 

Whether the Attorney General can 
withdraw a juror in an information 
qui tarn, 220 

Information by way of devenerunt tor 
the treble value upon (lat. 8 j^mid^ 

Upon an information in^ debt lor 
non-payment of duties, the day 
laid is not m;jiterial, and every 
perfon to whon) the goods come 
may be charged for the duties, 

22 f 

The like information for duties on 
French wines, the crown cannot 
make cleftion to have a forfeiture 
after feizure by the officer, 225 

Information for affilling in unlLip- 
ping of wines, upon the ftai. 8 
Anna^ whether only thofe aftually 
prefent ^re guilty, 227, 247, 277 

Information for ipfiporting goocis 
from Roitetdam^ not being the 
place of their growth, whether no- 
tice hi the mader is neceifary to 
be proved, 230 

Information on the aft of navigation 
for importing tea from Of end, 
what (hall be faid to be a run- 
ning of good*;, 236 

[nforniation on the (lat. 1 2 Car. 2. 
for carrying wool on board in or- 
der for exportation, may be laid 
in any county, 236, 2^7 

Information for unlhipping tea, the 

(}uties 
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duties unpaid, ler la exotica without 
an anglUe means tea, Pa^e 254 
Information for not making a true 
report muft be laid to be where the 
irnportation a<auaJJy was, 261 

Injun8ton* 

Injiindion was moved for, becaufe 

the defendant demurred only 

without pleading or ai^fwering, 

but refqfed, 1 1 

To the biftiop of £ly\ court, 27 

When the exceptions are over-ruled, 

the injunJlion is di/Tolyed of courfc 

without motion, 50 

Affidavit read yenfying the bill to 

get an injundlion, jj 

Injundlion to put the crown in pol- 

feflion, ' 71 

^njun(51ion to ftay execution on a 

judgment on a bond fpr 1050/. 

given upon a ^. S. contra^ for 

300/. 75 

Ppnin what circumflances a court of 

equity will grant an injunction np- 

i on a contraft relating to 5. S. 

ftock, ' '84 

An injun<5linn to quiet the plaintiffin 

his poffeffion, may be moved for 

before the fervicc of a fuhpana to 

anfwer, - ^ ' \\o 

Exceptions muft be filed, and notice 

thereof given two days before you 

cian move for injundion for want 

of an anfwer, 1 16 

Injunftion perpetual decreed, after 

three nonfuits, and two verdicts 

in ejedlnient and two bills in equity, 

J58 

Injun<5lion to the fpiritual court to 

lUy libel for tithes, when a modus 

is fought to be cllablifted here, 

.176 
Liberty given to defendant to pro- 
ceed at law notwithftanding ' in- 
junaion, 182 

Injundion may be continued, if the 
anfwer be not figned by the de- 
fendant, 251 
Tnjun^ion granted on an inibrmation 



by the Attorney General at th^ 
relation of the Mayor of L/tvr* 
poole^ to enjoin defendants from 
mifapplying money received for 
the benefit of the corporation, 
Pasf 258, 259 

Injundlion refufed to put the plaintiff 
i^ poflcflion under a leafe from the 
crown of defcudant'-s lands who was 
outlawed, 261 

Injun^ion on an attachment ^xtchdr 
ed to ftay the defendant's receiving 
S, S. annuities according to thf 
prayer in the bill, 289 

Infiiiution. See /idmlffion. 

Inttrerefi, 
Sf4 (ilk recognizance, 4, 5 

I^uqrcft exceeding the penalty of a 
bond decreed, 23 

The difference as to interefi^ when 
^ mortgage is affigned With, or 
without th^ privity of the mort- 
^ S^P^ ' 41 

In what cafes a jury rtiay give inte- 
reft upon a writ of enquiry of da- 
"^ages. jj^ 

See (itle legacy, 240 

Inqulfttion* 
See iiile ^zttnt^ 

Interpleader. 

See title hxW, 

Joinder in Jaion. 
See title baron and feme, ' 



*33 
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277 
Jointenants. 
The truft of a term in jointenancy 
fhall go to the furviving ce[luy Que 

r/r ^^• 

Iflues fet by commiffioners of fewers 

difcharged upon motion, 61 

IJfue direaedl 

See tiffe cuflom and prefcription, 43 

I^ue direaed to try whether tithes of 

7- arc ufually paid to the vicar of AT 
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or rc£tor of IF. and the jury find to 
neither t Page 87 

IlTuc to try whether beech be ef^ 
teemed limber iv the county o( Bed- 
ford, 162 

I/fue dircdted to try a niodu% though 
the Tame is not exa<5Uy proved as 
laid in the bill, ^40 

fjfue joined, 
S^ title depofuiori&y ^i 

Judgment, 

A juc^gmcnt ac law is no eftoppel in 
equity, ji 

A judgment at Uw and a decree in 
equity for debt, fecm to be upon 
au equal foot, 48 

Judgment interlocutory does not 
merge notes of hand, 199 

Whether the cour^ will ftay the en- 
tering judgment upon an informa- 
tion upon a fuggelHon that the wit- 
nefflbs were perjured at the trial, 

256 
yunfd:8:on. 

The jurifdi<fl:ion of jo ft ices of peace 
as to carts and horfes, upon the 
ftat. 8 Geo, 13^ 

Whether the court of exchequer has 
jurifdi<5lion as to the revenues in 
Scot I and <, 280 

See title commlflioners of excife, 106 



Juror. 
Whether the Attorney General can 
withdraw a juror in an informati-r 
on qui tarn, $.2'^ 

'Ji'Jllces of. Peace* 
See title jurifHid^ion, ' 139 

Jufification^ 
See t'jJe pleas and pleadings, 114 

The King. 

WHETHER he is bound by fta- 
tute of bankrupts, 98, 202 
See illle bonds and obligations, 

Lane after, Dutchy of 
OEE title fines or poft fines, 132. 



Leafe and LeaJebM Initrejl. 
See title baron and feme. Page 162 
Sep title devife,^ 301 

Legiuy. 
Where there are fpecific and njonc/ 
legacies, the Jatter ought firft to be 
applied towards payment of debts, 

32 
Specific legacy of jewels, when ap- 
plied to pay debts Jn eafe of the 
real edate, j^o 

Legacy to a fon not to be paid till 
he is of age, no dedu(5>ioii ftall be 
all<fw<id his mother for mainiain- 
ance and putting him out apprcn- 
tice, 136 

Where provifion is made by a teilk- 
tor |o pay a debt out of his real 
eftate a tfrip (or years, or his per- 
fonal eftate, Ihall not be applied 
for that purpofe fo as to finlLthe le- 
gacies, * ' 137 
Sfe title cuftom of London, \g^ 
Payment of a legacy to an infant is 
good payment, and from what time 
it jfhaJl carry ihtcreftl 240 

^ight-houfe. 
Whether it is chargeable to the 
church rate, ' %i 



Limitation, Statute of 
Se^ title anfwers, ^e, 60, 213, 217 

Maintalnance. 
^EE tltk legacy and devife, ' 136 

Marriage, 
See title prohibition, 145 

Meal of Wh^at. 
See title cuftoms or duties, 281 

Merger, 
See title judgment, 199 

Modus, 
If a modus be pleaded in the fpiri- 
tual court, and they refufe that 
plea, a prohibitipn fhall go, 8 

When 
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When a modus is too rank, the de- 
fendant is decreed to account for 
tithes in kind. Page i o 

A modus of I s. in the pound for paf- 
ture, according to the value of the 
land is void, as being too rank, 

20, 174 

A modus for tithe milk, 4a 

Several modus's allowed to be good, 

viz. for cow and calf, cyder, apples, 

fire-^wood, fruit, herbs, roots, &c, 

Si 
Although a modus be pleaded, yet 

quantities and values of the tithes 

muft be fet forth, 60 

The impropriator muft be a party to 
the bill againil his . ieffee to e(lab- 
li(h a modus, 70 

Modus's which good, and which too 
rank, 78, 79 

Diftributive modus's are bad, 80 

Several modus's difallowed, no time 
being allcdged when they were 
payable, ic$ 

Modus for hay and all fmall tithes, 

Modus of work done by carrying a 
cart load of turf for the paiibn's 
houfe, in lieu of tithe hemp, flax 
and hay difallovved, 1 26 

Modus of 4 J. 2X Eafter payable in 
lieu of tithe hay ot a farm, difal- 
lowed, 129 

Modus I d. at Ealler for hay, and of 
26 J. 8 d, for hay and fmall tithes, 
allowed to be good, 161 

Modus of 8 d. for a cow and 4 d, f( r 
an heifer, in lieu of milk and 
calves, good, 171 

Modus of 3 1. 4 d. for a fcore oi 
(heep (horn out of the parilh ad- 
judged void, for the uncertainty 
of the time of payment, 171, 172, 

173 

Modus when a bill Is brought to ei- 
tablifh it here, this court will en- 
join the ipiritual court, 176 

^ce title evidence and proof, 1 80 

Modus of 4 d. per fcore of flieep, 



I payable on or about the 25th of 
ylpril^ is uncertain as to the time, 

' Page 198 

,See title anfwers, Iffc^ 22i 

Modus of 3 J. 4J. for lithe of five 
clofes, upon an ilTue direded ic 
appeared in evidence it extended to 
feveu clofes j quaere whether the 
modus be fitpponed by the evi> 
dence, ' 367 

Modus of nine cart loads of logwood, 
a hogfhead of cyder 2 d. per acre, 
good, 279 

Modus oi Afd. ios. per annum for a 
farm of 30/. per annum^ is too 
rank,. 301 

An half-penny for each calf, good, 

Smoak penny for fire-wood, good. 

An half-pfinny for each (heep dying 
good, ' 307 

4 d. per month for the tithe wool of 
every 100 flieep good, 307 

Modus as to lambs, ^o9 

Modus as to chickens, ducks and 
eggs, 508 

Modus of 4 J. for tithe milk payable 
at Eafter, good; if the day of 
payment of a modus be omitted in 
an anfwer, ir mar be fupplied by 
evidence ; aiith\ if the day he o- 
mitted in a bill to ellabliih a modus. 

Modus of 6 J. 6d. for one calf, if 
ten ; and not iaid, " and no lefs 
in proportion^ if under ten,'^ bad, 

3^9 

Modus not proved exaflly as laid in 

the bill, yet an ifiue was dircifled 
to try it, 3^c> 

Money brought into Court, 
In debt for a fine fet in the court of 
the lord of the manor, you cannoc 
bring money into court, as may be 
done in debt for rent, and cove- 
nant, ^C. 13^ 

Money paid into court, verdl<a. i5w: 
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the defendant, the plaintiff being 

a pwper (hall have it paid to him ; 

alitefy if he had not been paufer^ 

Pig9 287 

Morf^age^ Mortgagor^ and Mortgagee. 

Mortgage a(Iigned >vith, or without 
the privity of the mortgagor, the 
difference as to intered, 41 

Poffeflion for 34 years is good again (I 
a redemption, on a demurrer to 
the bill, 54 

Mortgage of a term, whether flie fhal J 
be permitted to plead to an inqui 
fition taken on an outlawry againfl 
the mortgagor, after the term 
fold by the (heriff, 104, 105 

The mortgagor, and not the mort- 
gagee, (hall prcfent to the church 
becoming vacant, 1 30 

Bill to redeem a mortgage of 37 years 
(landing, 288 

Mortgagee gets a fettlemcnt into his 
hands by indirect means, yet (hall 
not be obliged to deliver it up, 298 

Mortgage by a popi(h heir may be 
redeemed by the next protellant 
kin, 346 

Mtrtuary. 
See title evidence and proof, 46 

Motion in Courts 

See title tttcnty 42, 62 

See title injunftion, 30, no 

See title note, 243 

See title writs, 45 

Not?^ and Promlfflry Note.. 

A NOTE given upon a South-Seo 
contra(5t is a compofition with- 
in the ftar. 7 Geo. as well as a bond, 

108 

Plaintiff is not obliged to produce a 

note of hand before trial upon 

motion and a fuggeflioh that it is 

forged, becaufe it is his evidence, 

243 
See title bankrupt, 1 20 

See title baron and feme, 1 88 

See title evidence and proof, 175 



See title judgment. 
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Notice. 

A reverfioner Aands by and fees the 

leflees of the tenant for life, (who 

apprehend the leffor had power to 

make fuch leafc) lay om great fums 

in improvements without giving 

them notice, their term (hall be 

fupported in a court of equity, 53 

Notice of exceptions being Bled muit 

be given two days before you can 

have an injun^ion for Wiint of an 

anfwer, x 1 6 

See title hdi]^ 143 

See title cofts, 86 

See title cudom and pfefcnptioD, 333 

See title information, 230 

<9^^ title toll, 114 

Oati, 

AjPerfon claiming bullion fcifed in 
a (hip is not obliged to make 
oath that it is his property, 2 1 

The value of tithes are to be afcer- 
tained by the plaintiff's oath, in 
what cafe, 26 

Offeringf. 
See title cudom and prefcriptioD, 198 

Ofice found. 
An inquifition'upon an extent on an 
outlawry is not an office of entit- 
ling, but of in(lru6ion only, 1 03 

Outlatcfy, 

The landlord, whether he (hall not 
be relieved where goods arc feifed 
upon an outlawry, he having dif- 
trained them for rent three days 
before, 5 

To whom t^e money levied upon an 
outlawry is payable, 3S 

Outlawed perfon dies, the King's li- 
tis is at an end, 102, 103 

If a ^venditioni exponas ought to iffue 
to feil a term found upon an in- 
quifition on an outlawry, or on-y 
cu an extent and judgment. 105 

Upon 
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Upon giving fecurity, money levied 
by the IherifF upon an outlawry 
may be paid to the pleader, Page 1 23 

Landlord relieved as to a year's rent, 
where his tenant's goods are taten 
on a capias utlagaturriy 194 

Outlawed perfou is found poflefled ol 
a term, but he dies before it is fold 
by a Venditioni exponas^ the widow 
is let in to plead this matter againft 
a purchafer, ^±0 

See title mlwuCiiOtif 261 

Pardon, 
^EE title recognizance, 88 

Partners, 

In merchandifing each of ihem rs li- 
able to pay the whole duty to the 
King, 97, 223 

Service of a fuhpxna upon one part 
ner here deemed good fervice upon 
his partner in France^ loy 

Parties neceffary^ 
See title h\]\i 53, II 5, I41, 181, 192, 

200, 291 

Pattpcr, 
Set title money brought into court, 

Penfion. 

Scetitk\i^\^ 18 J 

Pleas in Equity, 
See title anfwcrs, pleas and demur- 
rers. 

Pleas and Pleading, 
See title information, 96 

Non ajfumpjit infra fex annos pleaded 
after money brought into court 
butfet afide, 100 

Plea of mifnomer in the plaintilPs 
chridian name fet afide as a fiiam 
plea, 10 

Plea to an inquifuion upon an extent 
on an outlawry, thi*t the party 
outlaw^cd is dead, without fetting 
forth title allowed to be well enough 
for the ter-tenant, 102 



(See title outlawry. Page 29J 

If a mortgagee of a term Ihall .be 
pernriitted to plead to an inqbifuion 
taken on an outfawry alter the 
terrn fold upon a venduibni exponas^ 

Whether Sunday is one of the days a 
defendant has to plead in, X13 

Plea of privilege of an attorney olT 
the King's Bench admitted after 
an appearance, and bail put in. 

In a pFea of juftificatlon lot toll to a 
trelpafs, defendant need not aJ- 
ledge he gave notice how much tfie 
toll was, . ''f + 

Statute merchant pleaded to an in- 
quifition taken oti an outlawry; ^s 
prior to the outlawry, 123 

Ancient demejne is not pleadable, where 
damages only are to be recovered, 
and the a<5lion is contra pacem or ^i 
bf armis, though the title may cortlc 
inqueftion, 132 

Solvit ad diem zad plerie adminijlra^vit ro 
a bond 181 

See title out 1 a wry, 2 7 o 

One in execution in the Fleet upon a 
judgment on an information for 
being concerned in unfhipping 
goods, ifjc. is no bar (or fatisra<2i* 
on to the crown) to an informati- 
on againft another perfon for bc*n^ 
concerned in the very fame thing, 

311 

Plea to an extent, ^c. where it mull 
conclude with an averment, an<l 
not to the country, 331 

S^e title evidence and proof, 53 

Popifh Heir, 

If he can make a mortgage to defeat 
the next proteftant kin, 
Portion, 

See title baron and feme. 



PoJ? maji 
See title bonds, Lfc, 



346 
86 



See flicrifi", 



Ponndagt^ 



275 



PuKiA\^ 
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Power, 

Power collateral or perfonal, whether 

it can be executed for the benefit of 

the crown after attainder of high 

trealbn, Pa^e 92 

Prefcrlplton, 

See titU cudoni and prefcription. 

Prefentatiott, 
!iee titU mortgage, ifjc. ijcJ 

Privilege. 

Writ of privilege allowed to ihs fo- 
reign appofcr's deputy, 24 

Plea of privilege of an attorney of the 
King's Bench admitted after an 
appearance and bail put in, 113 

Writ of privilege granted to the de- 
puty of the uftier of the cuftoms, 
but denied to the chief accountant 
to the commiffioners for vi^uallinc; 
the navy, 255 

Ofticers of the revenue ought to be 
fucd in the court of exchequer for^ 
uhat they do in the execution ofl 
their offices 34' 

.S^r /..Vi exchequer, 306,309* 



Proceedings not ftayed on a fuggef. 
tion that the infontl^tion was 
brought without the cbufent of one 
of the relators. Page 258 

See title cofts, 535 

Prochein Jimy* 
See title baron and icmCf 
Sae title cods, 



Probate, 

In wh:it cafe a probate of a will of 
lands may or may not be read in 
evidence, 6; 

Procejs, and Service t /if reef. 

Procefs of vanire facias jefc at ihe de- 
fendant's houfe is good i'ervice, 
thonjijh he is beyond fea, 67 

Ihe King may proceed either by fci- 
re facias, or by extent, or by ifot/j^ 

74 
After a ccf>! corpus returned upon an 
attachment, it a mclleugcr be- 
grantable, ^'Z 

Service of a fulpcuna upon one part- 
ner here deemed good icrvice upon 
his partner in France, 107 

A leiicr to a peer by the Lord Chief 
Baron is not fuch pfi'ocefs as fubje<^s 
the del'cndant to a contempt, but 
it gives priority of fuil to the plain- 



3'0 
332 

Promhition: 

In what cafe it /hall go to the fpiritual 
court in the cafe of a modus, 8 

Prohibition to the court of admiralty 
upon feifmg a fhip by virtue of a 
warrant, according to the courfe 
of their court, 9 

At what time it is, or is not too late 
to come for a prohibition^ 17 

Prohibition !o the admiralty court 
denied, where there was a libel for 
mariner's wages after feifure of 
the (hip, T2i 

Marriage with the firft wife's mother's 
filler is prohibited, as within the 
levttical decrees, and a confutation 
was awarded, 145 

Prohibition granted to ftay proceed- 
ings in the fpiritual court for proc- 
tor's fees, 1 70 

The ordinary cannot "punifti for a 
fmgle trefpafs upon the body of 
the church, if it does not hinder 
divine fcrvlce, 229 

A prohibition to the fpiritual court 
ihall go for a churchwarden libel- 
led there touching his accounts, 
after they have been allowed at a 
veftry, 247, 2B9 

Prohibition to the admiralty refufed, 

Prohibition to the fpiritual court for 
words refufcd after fentencc, 312 

Prorogation, 
See tlile evYor^ 64, 131 

Proteaion. 
See title cofts, 272 

Proififo, 
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Provt/o, 
Provifo that if the JeiTee fhal.I commit 
wade, then the leafe fhall deter- 
mine arid ccafe, whether this is a 
covenant or a condition, Page 114 

Publication^ 

After pnbfication pafled, and the dcr 

pofitions are delivered out to be 

copied, .publication can never be 

enlarged, or further witne/Tes exf 

. aminedy J30 

See title depofitions, 50 

See title witnefles, 46 

^i$tus. 

THE benefit and effedl of a qui- 
etui, 315 

ReheUiorty ,CommiJfton of, 
jCj&J? title coinmiflion and commifli- 
bnersy ' 50 

Recoj[mzance. 

The perfons who are fecurity (hall 

pay neither cofts nor in te reft on a 

recognifancc forfeited, which was 

given upon a plea to an extent, 4, 

Recognizance difcharged where the 
offence is pardoned, 88 

Recovery Common, 
See title trtift, 204 

Rehearing. 

A rehearing muft be applied for with- 
in fix months ^ter pronouncing 
the decree, 309 

See title cofts, 30 

Relief. 
See title bill, 18, 29, 9$, 287, 331 
See title mortgage, 298 

Replevin. 
If a diftrefs be for any duty to the 
cro^ii, the party diftraincd cannot 
replevy, 14 

Refiduum. 
. Of perfonal eftate, in what cafe it 
Ihall go to the next of kin and be 



diftributed, and not to the ezecu-< 
tor, Pdge iia 

Refidue of perfonal cftate, in what 
cafe ic fliall go in eafe of the real, 
though the fame be charged ex- 
prefsly with the debts, legacies, 
l^c. ^60, 261 

Review, Bill of. 
See title bill, 56 

Re<vi*vor, Bill of. 
See title cofts, 45, 160 

Running of Go»di, 

See title information, 236 

Satisfadion. 
QBE //V/V pleas, 311 

. Satisfadion on Records 
See title fine to the King, ' 40 

Scandal and Impertinence* 
In what manner cofts are taxed when 
the anfwer is reported fcandalous, 

164 

When the anfwer is in, it is too late 

to refer the bill for impertinence, 

but never too late to refer for fcan* 

dal, 364 

See title bill, 53 

Scire facteu* 
Plea to a Jcire facias upon H bpnd 
for the exportation of goods, ^j 
When a Jcire facias, and not an im- 
mediate extent, ought to go, 127, 

128 



Scotland, 
See title Exchequer, court of. 



280 



Security. 

See title recognizance, 4, $ 

The courfe of the court in taking fe- 
curity upon traverfing an iuquifiti- 
on is to the value of two yeara^ 
profits of the lands, 2; 

Where a foreigner plaintiff is to give 
fecurity for cofts, a depofit ia mo- 
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ntj will not be permitted to be 
made inftead thereof, Page 3$ 

Upon giving fecurity, money levied 
the flteriflrnpon an outlawry may 
be paid to the perfon who pleads 
to the inquifkion taken upon the 
outlawry, i zy 

In what caie the defendant being a 
foreigner (hall, or not» give fecu 
rity to abide the event of the fuit, 

183 

Whether one protefted fliall give fc- 
curicy for cofts, 272 

Security bond for three years fliall 
extend farther^ 27$ 

S^i/ure, 
Refeifure of run goods, when It is 

allowed 36 

There is a difference between a fci- 

fure and a devenerunt^ 59 

Several feifures by fcveral perfons, 

not in all amounting to 100/. may 

be put into one information, 63 
Seifare, before two juftices by the 

ftat. 6G^9. 130 

^ee titk evidence and proof, 49 

See /iV// information, 30, 72, 96 

5^ /iV/« prohibition,, 9> 121 

See title trover, 67, 80 

SequeJlrcUion^ and Sequejfratort , 

A fequeftration muft be returned be- 
fore it cab be moved to difcharge 
it upon the death of the partf , as 
to lands, 3 1 

No new fequeftration can be granted 
before the fir ft is returned^ 62 

Writ of affiftance granted to fequef- 
trators, they have been oppofed, 

168 

See /i//^bill, 141, 192 

Sequeftrators cannot fell or remove 
defendant's goods in the cafe of a 
contempt, for want of an anfwer, 

272 

Sewers. 
See ////^'cemmiffionand commlffion- 
crs* 6t 



Sierif. 
Whether the (heriff (hall detain h» 
poundage upon a Jkvart\ Page jo$ 

SlcmJetk 
See title prohibition. Jit. 

Statute* See LimiteUhtu^ 
Commiifioners of excife ihall be held 
ftridly to the letter of the ftat. bCto., 
which gives them jurifdidion, and 
breaks m upon the ancient jurifdic- 
tk>n of this CQurl, |o6 

Statute Mercbaiti^ 
See title pleas and pleading,^ S23 

Stock In Trad^. 
See title devife, ■ a* 



A fuper cannot be taken off Me and 
let upon another^ but procefs may 
iffue againft fome of the conmiiffi- 
oners of the land-tax only, who 
(igned the deficient duplicates, 1 17 

Suferfed^as^ 

See title error,^ 6^ 

At what time,, and for what reafoa it 

{hall ifTue to difcharge a priibner 

upon a judgments 128 

Whether a prorogation be a,/ufer/e' 

deas to a writ of error in the horfe 

of Lords* 131 

I^EJB title dtiHt^ 3«t 

Tender. 

At what time a tender of tithes ftves 
the defendant'^ cofts, at 

Tender of payment of tithes admit- 
ted after the anfwer, 47 

Tiniet. 
See title evidence and proofj^ ui 

Titheu 

Vide title modus tbr^t^houi. 
Tithe herbage, or for agiflment, ia 

what 
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what proportion it fhall be paid for 
trnproiitable cattle, Page i 

A xrompoficion by parol for tithes can 
only be good for one year, a 

Tithe herbage, or agiftment tithe, 
by whom it Ihall be paid, 3 

Saddle hoi-fes (hall pay no tithes, 3 

A-vicar need not fet forth ho>^ he is 
entitled to tithe herbage and fmall 
tithes, 7 

Tithes of garden ground, 1 o 

Tithes in kind are decreed to be ac- 
counted for, when a modus is too 
rank, 10 

Tithes of after-moath ihall be paid 
but not of after-pafture, 1 q 

Turnips, Tithe thereof, how often to 
be paid, I q 

See title corapofition for tithes, 1 5 

Tithes of peas and beans iet and 
planted in rows, are fmall tithes, 1 9 

Of hops, hop poles, and milk, 20 

The value of the tithes to be afcer- 
tained by the plaintiff's oath, in 
what cafe, z6 

Exemption from tithes, how to be 
laid, 26 

At what time a tender of tithes faves 
the defendant cods, 2^ 

Exemption of land from tithes, as 
belonging to one of the greater 
monafteries, how to be laid, 37 

Bill for the tithes of fifh, how to be 
laid, 43 

A tender of tithes permitted to be 
made after the anfwer, 47 

"Tithes of wood, whether due of com- 
mon right, 61 , 62 

Where an exemption from tithes is 
good, 66 

See title vxQ^Ty 72 

Whether tithes be payable of an anci- 
ent mill, and manner of tithing 
milk, 73 

Iffue dire^ed to try whether tithes of 
J, are ufually paid to the vicar of 
M. or the rcilor of W, and the ju- 
ry find to neither, ^7 

Tithe wool of lambs iliall be paid^ 



and tithe for agidment of yearlings, 
Page 90 

Timber-tree above 20 years growth 
are titheabie, if cut and corded for 
fuel aliter non^ 98 

Tithe decreed to be paid for houfes in 
St. Saviours Soutbwarky it being 
the only proviliou made for the 
minifter, 102 

Tithe of houfes in LonJonf cuftomary 
payments let up againft it, xo6 

Quantities and values of tithes muft 
be fee forth particularly in the an- 
fwer, 108 

See title evidtnce and proof, 1 10 

Title mud be' ihewn in a bill for tithes 
where it is a lay impropriation, 

115 

Bill for a portion of tithes in a neigh- 
bouring parilh, the vicar of that 
parifh muft be a party, 11 5 

Xiands of the Ciflertian order only dil- 
Charged from iilhts quamdiu in fro^ 
priis inanihus^ 122 

See title impropriation, btr. 129 

Bill for the tithe of wood <fe affarlis 
in the fo^eft of Dean^ and what 
the «vord q0rt means, i29, 312 

The ufual time for tithing lambs is 
when they can live without the 
dam, 135 

Sef title cofts, 138 

Exemption froni tithes extends to a 
right of copimon, as well as to the 
eftate to which it is appurtenant. 

Tithing of lambs, the queftion was ' 
whether fraud or not in the courfe 
of defendant's management, 139 

See title bill, ^ 14I 

Bill by 4 vicar of tithe herbage and 
furze, 144 

Wood- ground grubbed up pays tithes 
and IS not exempt by^theftatute 
Ed. 6 159 

Tithes of p^as and beans (hall be paid 
to the impropriator, if the vicar 
doth not fliew an endowment or 
ufage to the cpntrary, t€^ 
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Zafier offerings are due of common 
rit^ht. Page 173, 198 

^ee litU injnnftion, 1 76 

Tithes of nilliy head-lands, and cher- 
ries, 183 

Ste title cudom and prefer iption, 1 86 

A portion of lithe is dillin^ from 
tithes annexed to a rcAory, 189 

Bill for tithes ufcd formerJy to waive 
peoaines, but not of late, becaufe 
the lingle \'ahie is only prayed, 193 

Offerings decreed due of common 
right, though they were demanded 
by cullom, 198 

.^ ^ /rV//- exemption, 209, 21 4, 296 

»Staime of iimitaiions not pleadable 
to a bill for lithe;*, 213 

liill for tithes, glebe and common, 

238 

Billfor tithes of fifh, 239, 256 

liill by an impropriator for tithe hay 
under a grant of Jac, i difmifled, 
none having ever been paid to him 
fmce the grant, 262 

Bill for tithes by a perpetual curate 
difmifled for want of title, ^y^ 

Ufage as to tithes Ihall explain a leale 
of a farm and tithes againll the 
very word tithes^ 274 

Vetches and clover a great tithe, but 
when cut green for cattle ufed in 
hufbandry, tithes are not due, 279 

See title hxWr 291 

Tithe herbage fhall not be paid tor 
flicep Ihorn out of the parifli, be- 
caufe they are animalia frutiuofa^ 

313 

Turnips (fown after the corn is clear- 
ed) fed with (beep and barren cat- 
tle," fhall pay tithes, 314 

There can be no prefcription in non 
decimando againft a lay redtor any 
more than againft a fpiritual redtor, 

3-5 
AVicAr's right to tithe hay made out 
from the defendant's aafwer with- 
out putting him to prove that he 
liad ufuully received it, 327 



See title colls, P^g^ 335 

Clover feed is a fmall tithe, 344 

Prefcription in non decimando cannot 

be even againfl a lay impropriator, 

See tttle evidence 2Qgj 143^ 296, 321 
See title anfwers, 6fc, and 60, 141, 
z\o^ 211 
See title compofitiori for titbeJR, 394 
See title cuftom and pfefcriptToD, 333, 

See title affart, 312 

Title. 
See title utheSy u<; 

See title bill, 195, 273 

Toll. 

Bill fnr toll for landing goods in the 

plaintitTs manor diunifTed, as be- 

. ing proper at law, 41 

Bill for eflablilhing a right to toljs for 

carts, i^c. coming into a manor. 

Notice of toll by a demand is fuffici- 

ent, n,^ 

See title hill ^ 331 

Tranfportoiion. 
One tranfported on the Hat. 4 Gro. 
cap 1 1 . upon a judgment on an in- 
formation againft him for running 
wool, 83 

Tren.fure Trove, and Tfouer, 

A bill for difcovery of treafure trcve 

•is proper, but the plaintiflF cannot 

have relief, bcwaufe he in ay bring 

trover, 18 

Trover for goods feifcd will not We 

againft the officer, 67 

Trover or treipafs whether they will 

lie againft an officer for Iciling 

goods ahfque probabili caufa^ 80 

Trefpafs. 

See title treafure trove, and trover, 80 

Trefpafs by baron and ieme^ of the 

feme's lands, lies^ 277 

See title prohibition, ^29 

Trials 
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Trialy and new TriaL. 

A new trial granted after a fpecial 
verdidt figned by counTel cm both 
fides, Page 51 

A new trial granted for milbeliaviour 
of the jury, ^\ 

New trial, whether it can be granted 
on an information of feifure, where 
a verdidl is for the defendant, 25.3 

Iflue to try a modus of 3/. 4^. for 
tithe o^ Jive clofes, the proof ex- 
tended it lofcven, the judge dire<ft- 
ed the jury for the plaintiff, a new 
trial ordered, 267 

Trufty and Truftees, 
Devife of money to a truftee to be 
fettled to A, for life, remainder to 
her firft, l^c. fon in tail, remain- 
der in fee ; the money is not laid 
out, y^'s fon of age, comes and de- 
fines to have the money ; ^are 
-whether equity will pay it him, and 
fave the trouble and expence ''fa 
common recovery, 204 

See title ^tv\k^ 12, 187, 3C2 

See title jointenants. 

turnips. 

When they are pulled ought to pay 
tithes, thotigh ever fo often fow- 
ed, 10 

Turnips (fown after the corn is clear- 
ed) fed with iheep and barren cat- 
tle, fliall {-ay tithes, 314 

Tyihes. See TUles. 

f^end'Jiom exponas. 
' QEE tille writs. 

Fent/e. 
-5r^ /i//^ information, 2^6^ 237, 261 

JWdia. 

See title evidence and \ivnof^ 285 

See title trial, and new trial, 3 1 

yUan 
He need not fet forth how he is intit- 
led to tithe herbage and fniali 
tithes. 7, 144 



In what cafe he need not fhew axijr 
fpecial title by endowiVient or pre- 
fcription^ Page yz 

Me has the fame right to all tiihes in 
his endowment, as a re(5>or has of 
common right, 87 . 

The vicar is not intitled to ti-hes ojf 

peas and beans without fhewiug aa 

endowment or proof of ufage, 169^ 

Vicar Ihall have Eafler offerinvis cf 

... •' ^ • 

common nght, - ^73 

See title ixlht^y and 1 151 327 

See title evidence, ' i^^o 

:See title h'lW^ ' 192 

Vifit^r. 
See title exchequer, 



^^5. 



216 



Ufage. 



See title tithes, 474 

JVater-cQurft, 
QEE title hWU 264 

WT^arfage and Keyage. 

Sec tille bill, t^JO 

JVitneJfes. 

See title commxQion, bfc. 16, 186 

WitnefTes are not twice examinable; to 
the fame matter without leave of 
the court, 24 

It is an objedtion to a witncfs, that 
he is an inhabitant of the parifh 
where the modus is infilled on, and 
it lies on the other fide to Ihew he 
enjoys no titheable lands, 40 

Order 10 examine to the credit of % 
witnefs before publication, 45 

The mafter of a (hip not allowed to 
be a witnefs, though there is no in- 
formation againtt the (hip, i^o 

A xTitucfs/u^pu/in'd dcpuVi, the court 
bftnre he is examined, the court 
will not grant an attachment .a- 
gainft him, 2^2 

Witntfles compelled by rule to attend 
the mailer, 1 fxj 

WitnciTes who are ferv^nts to the 
Eijjl India company, plain tifl's, not 
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permitted to he examined Je ienei 
ffit as goiiig abroady becaufe they I 
can keep tnem at iiome, if they' 
pleafe, Pa^e jao 

S$e /ir/f judgment, 2z6 

WrUs. " ■ 

Writs of deliTery and appraifememt, 
when and for what caufes granted 

*i, ay 

Writ of privilege allowed to the fo- 
reign appofePs deputy* 24 

Writ of deJivery* what delay fliall be 
a good ground for ifTuing it, %q 

Writ of vtnjitkm exponas is not to if- 
fue without motion in court, ^ 45 

A new writ of appraifemcnt iifued, be- 
caufe th^ appraifers had oycir!iral|ie4 
the fnnff feifed, 49, 185 

Vtmre facias is the old proceis of this 
court on the plea fide, '67 

Writ of delivery granted for watches, 

^ ?4 

Writ of appraifement muft fpccify the 

goods fp certainly, that the defend 

gnt may know when to put in bi^ 

claim, or an attachment /hail go, 89 

Writ of wenditioni exponas, if it ought 



to iflue for fale of a term fouftd up^ 
on an inquifition taken upon ^a out- 
lawry, or only upon an enent and 
judgment. Page 10$ 

Writ b^ diem ciaiifit extremmm not fet 
afide for a fmaJl variance, and the 
^defendant may plead (his title) to 
the inquifuion^ i if 

A rule, in what cafe a ifinii* Cffr. may 
iflne, 1 19 

^yhcre a writ offcire facUi ought 
rather to go than zm inmaediate ex- 
tent, 127, 12S 

Wrix o( foper/edeas to difeharge a pri- 
foner upon a judgment, at what time 
it ihall iffacy uB 

iu^pana fiirg facias cannot be made 
out umii the decree be entered, 1 60 

Writ of aflldance granted to fequef- 
' trators, they having been oppofed, 

168 

Wfit KAferi facias binds the property 
jof goods from the tefie, as againft 
the defendant himfelF, 27 c 

Writ of delivery granted for goods 
feifed by the officers of the commif- 
fioners of excife, 106 
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The Barons of the Exchequer, ^c. 

In Eafijsr^ Trinity^ Michaelmas 2ind Hilary J^f^rmst XJJ i9. , 
And in F after ^ Trinity^ Michaelmas and Hilary Terms, *7*9» 



Sir Thorn a I Bury^ Knt. Lord Chief Baron. 
Sir Robert Price^ Knt. 1 

Sir ^ames Mountague. i Barons. 

Sir Francis Page^ Knt. J 

Nicholas Lechmerey Efq. Atttorney General. 
Sir IViUiam Thompfon^ Knt. SoHcitor General. 



In F. a fiery Trinity ^ Michaelmas and Hilary Terms, 1720. 
Eafter^ Trinity^ Michaelmas and Hilary Tenhs/ 172 r, 

An/4 fn Fn/t^r Tt^rnx. xnt.'y 



And in £tf/?tfr Term, 1722 



Sir Thomas Bury^ Kn(. Lord Chief Baron. 

Sir Robert Price^ .Knt. '1 

Sir James Mountague^ Knt. > Barons. 

Sir Francis PiigCy Knt. .J 

Sir Robert Raymond^ Knt. Attorney General. 

Sir Philip Terie, Knt. Solicitor General. 

In Trinity t Michaelmas and Hilary Terms, lyiz*' 
And in Eq/ler znd Trinity Terms, ijl^i* 



Sir T^OT^r Meuntague^ Knt. Lord Chief Baron. 

Sir Robert Price, Knt. JF 

Sir Francis Page^ Knt. i Barons. 

Sir Jeffery Gilbert, Knt. J * 

Sir Robert Raymond, Knt. Attorney General. 

Sir Phinp Torke^ Knt. Solicitor iGeneral. 

In Michaelmas Term, 1723.' 

Sir iJoftrr/ Eyre, Knt. Lord Chief Baron. 

Sir Robert Ptice, Knt. 1 

Sir Francis Page, Knt. '>• Barons. 

Sir Jejery Gilbert, Knt. J 

Sir Robert Raymond, Knt. Attorney General." 

Sir Philip Torke, Knt. Solicitor General. 

In Hilary Tcim, 172^0 
InEaJler, Trinity, Michaelmas 2ind Hflary Terms, 17^4: 
And in Ea/ler Tet^ra, 1 725. 

Sir Robert Eyre, Knt. Lord Chief Baron. 

Sir i^o^tfr/ Pr/V^, Knt. **" 1 

Sir Francis Page, Knt. > Barons. 

Sir Jejiry Gilbert, Knt. J 

Sir Philip Torhe, Knt. Attorney General. 

Sir Clement IVear^f Knt. Soticitor [General. 

.- ' ' <■■ ■- IB 



The Barons of the Exchequer, &fr. 

In Trittity^ Michaelmas and Hilary Terms, 172$* 



Sir Jeffery Gilbert, Knt. Lord Chief Baron. 

Sir Robert Pricey Knt. ^ 

Sir Francis Page, Knt. C Barons. 

Sir Bernard Hale, Kx^t. J 

Sir P^7/> Torke^ Knt. Attorney General. 

Sir Clement Wearg, Knt. Solicitor General. 



In Eafter and Trinity Terms, 1 726. 



Sit Jeffery Gilbert, Knt, Lord Chief Baron. 

Sir Robert Price, Knt. "J 

Sir Francis Page, Knt. I Barons. 

Sir Bernard Hale, Knt. J 

Sir P/4/7/^ Torie, Knt. Attorney General. 

Charles Talbot, Efq; Solicitor General. 



In Michaelmas Term, 1726. 



Sir Thomas Pengelly, Knt. Lord Chief Baron. 

Sir Francis Page, Knc. till Nov, 3d. T 

Sir Bernard Hale, Knt. ( Barons. 

Sir Lawrence Carter, Knt. l" 

Sir John Comyns, Knt. j 

Sir Philip Torke, Knt. Attorney General. 

Charles Talbot Efq; Solicitor General. 



In Hilary Term, 1726. 

£fl//fr, Trinity, Michaelmas znd Hilary Terms, 1727. 

Eafter, Trinity, Michaelmas and Hilary Terms, 1728. 

And in Eafter, Trinity and MichaeUnas Terms, i729* 



Sir Thomas Pengelly, Knt. Lord Chief Baron. 

^\T Bernard Hale, Knt. "^ 

Sir Lawrence Carter, Knt. > Barons. 

Sir John Comyns, JCnt. J 

Sir Philip Tor.ke, Kat. Attorney General. 

Charles Talbot, Elqj Solicitor General. 



In Hilary Term, 1 729. , 

Sir Thomas Pengelly, Knt, Lord Chief Baron* 
Sir Lawrence Carter* Knt. *) « 

Sir John Comyns, Kut. | ^^^^^s* 

Sir PA/Zi^ r^i^^ Knt. Attorney General. 
CA^wles Talbot, Efq; Solicitor Generals 



■ # ■ 

fhf BAROiWof the £xcj&cqu«f, |^r^ 

i/kEa/ierf Trtmiy^ Michaelmas aad HiUtry Terms. '730» 

Sajler^ Trinity^ Af^baeimas and Hilary TermB, lj$i. 

£qfier. Trinity f Mietoilmas und ffilary Tcrm^ ^73^- 

And in kajltr sLnd Tntiitf'*ftrm%t 1733. 

Sir yams Reynolds, Knt. Lord Chief Baron. 

Sir lAiwrefice Carter^ Knt. ' 1 ' 

Sir ^0^1 Comysuf Knt. i Barons. 

Sir IVilliam Tbompfon, Kat. J 

Sir P^V?/ TTtfffif, Knt. Attorney General. 

Charles Talbot, £fq; Solicitor Gieneral. 

In. Michaelmas Termt 1735. 



Sir James Reynolds, Knt, Lord Chief Baron. 
Sir Lawrence Carter^ Knt. "J 

Sir JijAii Comynj, Knt. C Barons. 

Sir /Vil/iam Thomp/on, Knt. j 

^^flr/« 7tf/^o/ Efqj Solicitor General. 



In Jlilary Term, 1733. 
Mqfier, Trinity^ Michailmas ^nd Hilary Terms, 1734. 
And Eafttry Trinity and Michaelmas Terms, ij'^^^ 



Sir y^CTw Reynolds, Knt. Lord Chief Baron. 

Sir Lawrence Carter^ Knt; T 

Sir John Corny ns, Knt. > Barons* 

Sir miliam Thompfon, Knt. J 

John fVillesy Efq; Attorney General. 

Dudley Ryder, Efq; Solicitor General. 



In Hilary Term, 1735. 
And Eafiet;, Trinity and Michaelmas ^ "^13/^* 



Sit James Reynolds^ Knt. Lord Chief Baron. 
Sir Lawrence Carter, Knt. "J 

Sir IVilliam Thompfon, Knt. > Barons. 

Sir William Forte/cue, Knt. J 

'John fVilleSy Efq; Attorney General. 
Dudley Ryder, Efq; Solicitor General. 



Ia 



The J^AB^ONS of die Sxd&emcritif^ 



In Hilary rTcrin, "I736. 

EaJUr^ 7rinUyf Michaelmas atni iShf^ry Ttrms, lyjjr, 

Aiid in Eqfler and Trinity T^trms, 1738. 



.r 



Sir yamet Reynolds, Knt. Lord Chief Baron. ^ ^ 

iSir Ldwrente Carter, Knt. 7 **ij; 



Sir JViHiam Tkompfon, Knt, J Barons. 

Sir Wdliam Forte/cue, Knt. J 

Dudley Ryder ^ Efq; Attorney General. 
^obn . Strange, Efq; Solicitor GeneraL 

In Michaelmas and ///7/zry Terms, T73$» 
And in Eqfler SLtid Trinity Terms,= 1739], 



$ir yohn Comyns, Knt. Lord Chief Baron. 
Sir La*»rence Carter y Knt. "J 

Sir William fhompfofi, Knt. > Barons* 

Sir Thomai Parker, Knt. J 

Dudley Ryder, Efq; Attorney QencraU 
yo/&ii Strange, Efq; Solicitor General. ' 



In Michaelmas and .^liiiry Terms, 1739;; 

Sir y<7^« Comyns, Knt. Lord Chief Baron. 
Sir Lawrence Carter, Knt," "J 

Sir Thomas Parker^ Knt, = , I Barons, 

iWar/i« ^f/^;^/ Efq; J ' 

DuJ^y Ryder, Efq; Attorney General. 
'John Strange, "Efq; Solicitor General. 

In Fajier and Trinity Terms, 1740. 

Sir John Comyns, Knt. Lord Chief Baron. 

Sir Lawrence Carter y Knt. "J 

Martin Wright, Efq; J. Barons. 

James Reynolds, Efq; J 

Sir Dudley Ryder ^ Knt. Attorney General. 

Sir John Strange^ iCnt. Solicitor GeneraL 

In Michaelmas, Hilary and Rafter Terms, 1740. 
Sir Edmund Prohyn^ Knt. Lord Chief Bar6n. 
Sir Lawrence Carter, Knt. T 

Sir James Reynolds, Knt. > Barons. 

Sir Thomas Ahney^ Knt. \ 

Sir Dudly Ryder, Knt. Attofney General. 
Sir Jofm Strange, Knt. Solicitor GeneraL 



FINIS. 
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